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TODAY'S INVISIBLE
CRIMINAL COULD BE COSTING
YOU A BUNDLE!

| by Fred Fico, Dan Gahlon
® & and Craig Nienaber




EVERYONE knows how much the
knife-wielding street criminal and ran-
sacking burglar cost their victims. But
the smooth-talking con artist, the un-
noticed embezzler and the prominent
corporate executive who f{ixes prices
may be costing us all far more.

These are the so-called ‘white col-
lar” criminals. They don't use knives,
guns or force against their victims.
Their intelligence is a far more danger-
ous weapon.

No one knows just how dangerous.
But a recent study suggests that white
collar crime in Hennepin County may
be costing victims much more than
street erime.

A scientific survey of criminal cases
arraigned in Hennepin County District
Court in 1973 disclosed that white collar
crimes were only two-thirds as numer-
ous as street crimes tried in court.
However. the dollar damage from white
collar erimes was nearly two-and-a-half
times larger.

The average white collar crime costs
victims almost five times more than the
average street crime. Forgery ac-
counted for almost four times more doi-
lar loss than robbery. the street crime
with the greatest threat of violence.

Twenty-two percent of the street
crimes prosecuted resulted in no dollar
loss to victims. The criminal was either
apprehended in the act or no property
was taken. Only two percent of the
white collar crimes resulted in no dotlar
loss.

The study may not be an entirely ac-
curate reflection of crime in Hennepin
County because only a fraction of all
crimes are tried in court. However,
such a study is probably the closest pos-
sible approximation to a true picture.

For the purposes of the study. a white
collar crime was defined as one using
guile to deceive an unsuspecting victim,
While the street eriminal uses force or
the threat of violence against victims,
the white collar criminal exploits the
trust of a cooperative vicetim.

A white collar erime can be commit-
ted by members of all social and
economic classes. not just by white col-
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lar persons. A prostitute passing a
forged check, a clerk embezzling com-
pany funds, and an executive conspir-
ing with others to monopolize a market
are all committing white collar crimes.

According to Assistant U.S. Attorney
Frank Hermann, ***White collar crime’
is just a convenient handle, a magical
phrase for something that is difficult to
easily categorize.”

The representative sample of 461
cases used in the study was selected
from among the 1,841 district court
criminal cases arranged in 1973. White
collar crimes found in the sample in-
cluded forgery, theft by check (writing
bad checks), embezziement, false rep-
resentation and other frauds.

Street crimes were categorized ac-
cording to the criminal charge tried in
court — burglary, robbery. theft, and
receiving stolen property. Burglary in-
volves the physical act of breaking and
entering, and unlike the other three
groups of street crimes studied in the
sample, implies no dollar loss. Of the 47
burglaries in the sample, 24 were either
interrupted in progress or occurred
without property loss.

Receiving and concealing stolen
property was considered as a street
crime in the study. Usually regarded as
a white collar crime, in court it is fre-
quently used as a charge against a
burglar when it is difficult to prove that
the burglar himself had removed the
property from a building. Street crime
figures may then be somewhat inflated,
containing some crimes committed by
“fences,”” who are actually white collar
criminals.

Dollar loss figures reflected in the
study are minimal because they do not
include those losses listed in counts
which were dropped.

Estimates projected from the sample
disclose aboul 575 street crimes and
only about 350 white collar crimes ar-
rainged in 1973. But the projected white
collar crime dollar loss was nearly hall
a million dollars. while the projected
street crime dollar loss was well under
$250,000.

Other findings include:

® [Embezzlements and various typesof

fraud made up only a quarter of all the
white collar crimes in the sample, but
accounting for 82 percent of the white
collar crime dollar loss. These major
white collar crimes resulted in more
dollar loss than all types of street
crime.

B Eighteen percent of the white collar
crimes cost more than $1,000 per crime
and accounted for 88 percent of the total
white collar crime dollar loss. Only 9
percent of the street crimes cost more
than $1,000 per crime, accounting for 56
percent of the total street crime loss.
The average cost of the remaining 82
percent of the white collar erimes was
$201 per crime. The average cost of the

remaining 91 percent of the street
crimes was $183.

8 White collar and street crimes were
prosecuted with nearly equal success.
Of the 142 street crime cases appearing
in the sample, the defendant in 129
cases — 91 percent — was convicted,
placed on the miscellaneous calendar
for at least a year or committed to a
state hospital, or he jumped bail.

Of the 88 white collar crime cases
found in the sample, 79 —— 90 percent —
resulted in similar dispositions.

& Street crimes comprised 31 percent
of the total sample and white collar
crimes 19 percent. Of the remaining
cases, 88 drug-related crimes made up
the largest category — 19 percent of the
sample. There were also 28 cases of un-
authorized use of a motor vehicle (6
percent of the sample), 27 appeals from
municipal court (6 percent), 15 assaults
(3 percent), 15 sex crimes (3 percent)
and 12 cases of prostitution (3 percent),

These figures may not be completely
representative of crime in Hennepin
County. Not only do court cases reflect
just a fraction of all crimes, but street
and white collar crimes are reported to
authorities at different rates. Criminals
are also apprehended and prosecuted at
different rates.

Some major white collar crimes, in-
cluding bank embezzlement, mail fraud
and tax evasion, and a few large street
crimes such as bank robbery, are pro-
secuted in federal court. A few cases of
each of these types of crime occurred in
Hennepin County and were resolved in
federal court in 1973. Also, many vic-
tims seek restitution for crimes through
civil proceedings and the government
sometimes proceeds in civil cases
against large-scale criminal schemes.
None of these federal or civil cases are
included in the study.

The study may refllect a general pat-
tern in the incidence and dollar cost of
erime in Hennepin County. confirming
the beliefs of several law enforcement
officials about the impact of white col-
lar crime. “‘Unfortunately, people are
more concerned with street crime --
because it hurts,” Minnesota Atlorney
General Warren Spannaus said. “But
money-wise, white collar crime is
probably more expensive.”

"People are
more concerned
with street
crime...
because it
hurts.”




Trying to save 85 on a roof repair job,
a Minneapolis homeowner tirned dowen
the estimate of a reputable company
and gave the job to an itinerant worker.
Now the homeowner is out $70, and his
roof still leaks, :

More than 7000 people in the Upper
Midwest lost $250.000 in an Edina-
based buyers club swindle. Companies
dealing with the buyers club operation
lost another $50.000,

A “Girl Friday” with more initiative
than her employers expected fulsified
a local company’s records, embezzling
over $14.000.

Twelve employees of the Hennepin
County Welfare Board recently plead-
ed guilty in District Court to stealing
over 866,000 from funds intended for
needy fumilies.

EVERY RESIDENT of Hennepin
County was a direct or indirect victim
of these and similar types of white col-
lar crimes. Losses suffered by busines-
ses and government were passed on to
consumers and taxpayers in the form of
higher prices, higher taxes and reduced
services.

The dollar loss to the public from
white collar erimes may far exceed that
of street crime, and there are indica-
tions that several types of white collar
crimes are on the rise.

A study of Hennepin County District
Court records of criminal cases ar-
raigned in 1973 disclosed only two-
thirds as many white collar crimes as
street crimes. But the dollar cost of the
white collar crimes was nearly two-
and-a-half times greater. And the cost
was borne by individuals, groups, busi-
ness and government — all vulnerable
to the white collar criminal.

White collar crimes exploit the trust
of an unsuspecting and cooperative vic-
tim through the use of guile or deceit.
Frauds, embezzlements, forgeries and
price-fixing are all types of white collar
crimes.

Individuals trying to save money are
particularly susceptible to frauds,
especially home improvement and auto
repair schemes. As in the case of the
homeowner with a leaking roof, a “‘good
deal’’ often turns out to be fraudulent
and even more costly for the consumer
than an expensive but competent job.

The more elaborate buyers club
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scheme exploited over 7,000 Midwes-
terners trying to save money through
cooperative buying. Each club member
paid $395 for a 10-year membership in
Mid-America Savers, Inc., of Edina,
and was guaranteed wholesale buying
rights. But the club’s announced 6 per-
cent handling fee was soon increased by
an illegal and hidden 8 percent markup
in the wholesale prices listed in the club
catalog. The club also began charging
down payments, another violation of
the original membership agreement.

By the time the state became aware
of the fraud in October, 1973, the club
owed members $48,000 in down pay-
ments and $200,000 in refunds on the
remaining years of memberships.
Another $48,000 was owed to companies
which had delivered merchandise but
had not been paid by the club.

Even through the club officers were
convicted in federal court last summer
and company assets were placed in re-
ceivership, defrauded members and
companies will never receive refunds
or payments.

Mel Vander Meer, a St. Paul postal
inspector who worked on the case, exp-
lained that “all the company money
went into operating and personal ex-
penses, and that’s why you never find a
bundle at the end of these schemes,
even though people think you do.
Ninety-five percent of the time, nothing
is recovered.”’

While the need to economize makes
the individual vulnerable to white collar
frauds, the hope of easy gains is equally
dangerous.

Ads for work-at-home schemes, for
example, promise great earnings with
“no experience necessary.” Clipping
newspapers, addresssing envelopes,
assembling items, making clothing and
raising animals are among the jobs of-
fered. The initial investment by the in-
dividual often exceeds the profits possi-
ble. Although each person loses only a
few dollars, the U.S. Chamber of Com-
merce estimates that, nationally, $500
million is milked from the public each
year through these schemes.

Mail order investment frauds also
victimize people seeking financial gains
for no work. Recently a Twin Cities
man advertised silver dollars in the
newspaper, priced at less than market
value. He collected $1,900 by mail in
three weeks, sent no silver dollars and
left town.

On a more devastating scale, 14 Twin
Cities residents lost a total of $31,000
during the first six months of 1973 to a
man who promised investment gains on
the commodities market. False charts
and a fluid sales technique won the trust
of the victims, but their money was sto-
len, not invested. The loss represented
the life savings of several of the vic-
tims.

And occasionally an individual who is

neither irying to save nor earn money is
victimized through no fault or action of
his own. Last year, some Minnesota re-
sidents discovered that they had been
bilked by car dealers turning back
odometers and artificially increasing
the value of used cars. No one knows yet
— and some victims may never know
they were *‘taken” — how many people
were defrauded or what the dollar loss
has been.

On a more personal level. members
of a Minneapolis church bowling league
paid $1.800 in dues to the leaguc treas-
urer to pay for the annual banquet.
After the members finished their ban-
quet dinner and received their trophies,
the treasurer slowly rose and haltingly
announced that there was no money to
pay for the banquet. He had spent the
dues on himself,

While customers, clients and club
members are prey to many schemes,
businesses also suffer from frauds at
the hands of their own customers and
employees.

Jerry Schuller, part owner of Tower
Grocery and Ralph and Jerry's in Min-
neapolis, estimated his losses at both
stores from bad and forged checks at
over $1,000 per year. Schuller's Tower
Grocery has been held up three times in
the last year, but his losses to the armed
criminals were considerably less than
losses to the bad check artists.

William Rose of Kick's Liquors in
Minneapolis said that he loses a sub-
stantial amount’” of money each year to
bad checks and forgeries.

“It's equivalent to stealing,” Rose
said. *‘The only difference is that they
don’t use a gun.”” Rose estimates that
several thousand dollars of “‘pure los-
ses” are ahsorbed by Kick's each year,

Brooks Superettes in the Twin Cities
loss nearly 2.5 percent of its annual
gross earnings to “‘internal and exter-
nal frauds,” estimates Keith Carlson.
president. Losses of the 20 Brooks
stores probably exceed $100,000 annu-
ally from bad checks, forgeries. shop-
lifting and employee theft, Carlson
said. All Brooks employees — man-

““It's equivalent
to stealing.

The difference
is...they

don’t use

a gun.”
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agement included — are strongly en-
’cquraged to take a polygraph test each
year as a ‘“‘preventive measure.”
Brooks has even been victimized by a
collection agency used to help resolve
bad check losses. According to Carlson,
the checks written to Brooks by the
agency bounced.

Northwestern National Bank of Min-
neapolis loses several thousand dollars
a month due to various frauds, accord-
ing to J. G. Stocco of the Special Dis-
count Section. In one common scheme,
the ‘'split account,” an account is
opened under the name on a stolen
check from another account. Another
forged check is later written, part is de-
posited and most is taken in cash.
Major losses also result from people
taking out loans in someone else's
name, loans on non-existent property,
and bad checks.

“Our problem is that as we tighten
security we create inconvenience and
lose customers,’” Stocco said. **We have
to regard much of our losses as public
relations.”

A large department store like
Dayton's can expect to lose about
$50.000 a year in forgeries, about $75,000
in bad checks, and sometimes over
$100.000 in credit card frauds. These
figures indicate pure losses and don't
include frauds in which money is reco-
vered, according to James Dirlam,
Dayton's credit manager.

Insurance companies can sulfer
serious losses from white collar
schemes. One case investigated by As-
sistant Hennepin County Attorney
James Gaffney, supervisor of the Busi-
ness Fraud Division, involved a group
of friends who sold a building property
among themsleves to inflate its value,
allowing them to insure it at a higher
rate than the original value warranted.
The friends then “*torched" the building
to obtain the inflated insurance claim.

Business must also guard against
fraud by employees. An accountant for
a Minneapolis tire company diverted
company funds to his own use. He also
sold the company's merchandise at a
discount to his brother in Northern
Minnesota and to his brother-in-law in
Michigan, both of whom operated tire
companies of their own. The
accountant’s take was over $40,000.

Government is also a victim of some
white collar crimes, such as tax fraud.
During 1973 the metropolitan area of-
fice of the Internal Revenue Service
alone handled 33 tax fraud cases
amounting to $1,366,000 in unpaid taxes.
Another $2.300,000 was recovered in
1973 by other investigative means.

Businesses, individuals and govern-
ment were directly affected by these
and other types of white collar crimes.
But consumers had to pay the retail
price, tax and interest rate increases
caused by these crimes.
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Ray Voss of Northwestern Bell, re-
ferring to Bell's losses from telephone
fraud. said, “The paying customer suf-
fers by paying higher rates.” For the
past few years “blue boxes™ - electri-
cal devices used to gain entry to Bell's
swilching system - made possible long
distance calls at no charge. Toll frauds
and third party billings are responsible
for much of the {raud losses abosrbed
by Bell — and the public.

Richard Risley, chief investigator for
the Legal Services Division of the Hen-
nepin County Welfare Board, said that 4
percent of all the money disbursed by
the board last year was actually proved
to be fraudulently claimed.

“Fraud really hurts the people who
need welfare the most,”” Risley said.
“There’s got to be a better welfare sys-
tem to help them, but we can’t now af-
ford to provide it.”’

The U.S. Chamber of Commerce es-
fimates that insurers lose about $1.5
billion annually from fraudulent
claims, and that nearly 10 percent of the
claims filed with some companies are
lished as ‘‘The White Collar Crime
Handbook,” notes that ‘“fraudulent
claims result in such indirect victims as
policyholders, whose premiums, on av-
erage, may be 15 percent higher than
would be the case in the absence of
fraud.”

The Chamber handbook also esti-
mates that dishonesty by corporate
employees has raised retail cost of
some goods and services by as much as
15 percent. While these figures are pro-
vocative, the Chamber provided no in-
formation about how these estimates
were made.

Costs of another type of white collar
crime can't even be estimated, al-
though such crimes surface from time
to time to reveal the staggering sums a
large corporation can illegally charge
the public through price-fixing and
anti-trust violations. It is impossible for
consumers to know how large a part of
the prices they pay for goods and ser-
vices are the result of illegal business
practices. However, just how costly
these practices can be was revealed in
1960 when General Electric was fined $1
million and several corporate vice-
presidents were sent to jail for a price-
fixing scheme which netted GE $250
million.

Ina civil action begun in November in
federal court in Minneapolis, a group of
consumers claimed $1.5 billion in dam-
ages against the nation’s five largest
drug companies for price-fixing. In 1966
the Federal Trade Commission ordered
the five companies to relinquish a pa-
tent monopoly. Increased production of
certain antibiotics dropped the price
from $50-$7¢ per 100 capsules to less
than $5 per 100 capsules. A criminal
conviction against the companies, how-

ever, was overturned in 1968.

In addition to the monetary loss re-
sulting from white collar
crime, there are less tangible social
costs. White collar crime exploits the
trust necessary in business and per-
sonal relationships, creating suspicion
among government, business and the
public. According to the President's
Commission on Law Enforcement and
Justice, **White collar crime affects the
whole moral climate of our society.”

U.S. Attorney Robert Renner believes
that white collar crime “has an im-
mediate impact on the economy and
government, but another reason it costs
so much is that it can erode. It creates
disrespect for law at the highest level.
After all, you might say that Watergate
was a ‘white collar crime.’

(More)




PLACING A POLICEMAN on every
corner would go a long way in eliminat-
ing street crime. But it would have no
effect on white collar crime.

The white collar criminal doesn't rely
on aweapon or force to subdue a victim.
His weapon is a keen brain and the abil-
ity to exploit the trust of unsuspecting
people.

The white collar eriminal commits a
unique type of crime. And unique ef-
forts by law enforcement authorities
are needed to deal with him.

Law enforcement agencies and the
public have recently become more
aware of the high cost of white collar
crime. Increased efforts have been
made at nearly every level of law en-
forcement to cope with the problem. But
despite these efforts, white collar erime
promises to increase in the future. espe-
cially in Hennepin County.

“White collar crime is now the -in
thing’.” said Renner. “Attorney Gen-
eral Saxbe was more concerned about
white collar crime than any attorney
general in memory.” According to
Renner, Saxbe issued directives to all
U.S. Attorneys togive greater priority to
white collar erime,

In December, 1973, a Business IFraud
Division was established in the Henne-
pin County Attorney’s office. Its staff
has now heen inereased to four lawyers
and two trained investigators to deal
with economic crimes full time.

At the same time, a speeial Citizen
Protection Office was also set up to
handle business misconduct through
civil proceedings. According to County
Attorney Gary Flakne, this new office
performs an ombudsman and coneilia-

tion service by preventing and solving

business problems and educating the
public. The office has the power to go to
court to obtain injunctions against
businesses, and will handle about 400
citizen complaints this year.

“We have pointed our activities in the
whole area of economic crime, which is
probably the most serious erime in the
country today,” Flakne said. With
manpower iereases inoour Business
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Fraud Division and Citizen Protection
Office, very soon 10 percent of the
county attorney's office will be dealing
exclusively with economic crimes.”

Working closely with the county at-
torney is the welfare fraud division of
the Hennepin County Welfare Board,
established in 1971. Prior to that year,
only six cases of welfare fraud had been
prosccuted in Hennepin County since
the inception of welfare in the early
1930s. Six investigators last year hand-
led over 700 welfare fraud cases, with a
total dollar loss of over $1 million, and
now have a backlog of 1,600 cases still to
be investigated.

With two investigators and a medical
clerk recently added to his staff, Chief
Investigator Richard Risley (who is
also president of the National Welfare
Fraud Association). believes that he
has one of the leading welfare fraud di-
visions in the country. As well as false
claims by welfare recipients, the fraud
unit is now beginning for the first time
to investigate the false claims filed with
the welfare board by professional peo-
ple for supposed services rendered, and
Risley has already uncovered substan-
tial fraud in this new area.

Businesses are also inereasing their
efforts to prevent and detect white col-
lar crime. Some businesses are estab-
lishing theirown security forees and pro-
tection systems, such as Identiseal. a
check identification system using
thumbprints.

Dayton’s uses a more sophisticated
mini-computer authorizing system with
aterminal at every cash register. After
the system was installed in 1972, shop-
pers card losses dropped from $86.000 in
1971 to $36.000 in 1973,

Compared with street erime. very 1it-
tle is known about white collar crime.
But the Burcau of Criminal Apprehen-
sion has recently begun gathering min-
imal statistics from area police de-
partment records on certain white col-
lar crimes, for the first time providing
some concrete statistics to Minnesota
law cenforecement  officials. The
Governor's Crime Commission also has

tentative plans to begin gathering in-
formation and figures on white colar
crime.

Increased efforts in the field of con-
sumer protection have aided in bring-
ing to light potential white collar
crimes. The Minneapolis Consumer Af-
fairs Division, supervised by Edward
Grabowski. was established in March.
1973, to handle complainst from con-
sumers. Since beginning. the office has
handled over 900 complaints. and
Grabowski claims that his office has
saved consumers over $37.000 in re-
funds. price adjustments and replace-
ment of defective products.

The Minnesota Attorney General's of-
fice receives 500-600 complaints a
month from consumers. in addition to

Gary Flakne,
county attorney
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80-90 phone calls each day. Some of this
information is being relayed to the Bet-
ter Business Bureau for their files on
business practices.

Shirleen Knapp of the Betler Business
Bureau estimates that the workload of
her office has increased 60-80 percent
since 1972. The office receives an aver-
age of 350 calls per day, with 25 percent
of the calls complaints registered by
consumers, and 75 percent requests for
purchase information.

Despite these increased efforts, a
great many problems remain in con-
trolling white collar crime. White collar
criminals are not only difficult to ap-
prehend and prosecute, but white collar
crime is difficult to detect. Nobody
knows how much white collar crime ac-
tually exists, although the U.S.
Chamber of Commerce estimates that
it costs the public over $40 billion annu-
ally.

Often victims of white collar crime
don’t even know they're victims. St.
Paul postal inspectors are now inves-
tigating a $5 million mail fraud, but
they have not yet received even one
complaint from a victim.

The trust relationships exploited in
white collar crimes provide cover for
the criminal. A school teacher from Au-
stin, Minnesota, prepared income tax
returns for area residents for many
years. Roy Scott of the IRS said that the
teacher was paid in cash for the taxes
and his fee, but never filed the returns,
pocketing all the money he received. He
was caught when one of his clients, an
elderly man, filed for social security
and was told that he had no money in
the fund.

Business is often an unknowing vic-
tim because employees have control
over the business records. A case pro-
secuted in District Court last year in-
volved a bookkeeper for an Edina com-
pany who was convicted of embezzling
funds over a four-year period. The emp-
loyee handled the company’s cash in-
take and records, and may never have
been detected if he hadn't grown so bold
that he stole the actual records from the
company safe. There were no marks on
the safe, only four employees had ac-
cess to it, and only the bookkeeper
failed to pass a polygraph test.

Because the bookkeeper controlled
the records, company officials were
unable to determine exactly how much
cash he had embezzled. Only through
comparing the company cash sales dur-
ing the bookkeeper’s four-year tenure
with records of cash intake during pre-
vious years were they able to estimate
that over $100.000 in cash had been
taken.

Cven following the detection of white
collar crime, apprehension of the crim-
inal is difficult because of a lack of
manpower, investigative training, and
organized staffing.

Standard police procedures and ve
sources are geared almost exclusively
to street crime. Less than 2 pereent of
the crimes investigated by Minneapolis
police between mid-July. 1971 and
mid-July. 1972, were white collar
crimes. This was disclosed hy a rep-
resentative sample of 756 police offense
reports selected from a total of nearly
40,000 filed.

An offense report was filed each time
police acted upon a complaint. Based on
the sample, it is estimated that less
than 500 complaints involving white col-
lar crimes — mostly check forgery —
were investigated by Minneapolis
police. There were an estimated 22.000
investigated complaints of street
crimes comprising nearly 60 percent of
the sample. Many victims bypass the
police department and report white col-
lar crimes directly to other agencies.

According to Assistant Hennepin
County Attorney James Gaffney. The
police department is traditionally in-
volved in the detection and prosecution
of property crime, but much theft -
particularly business theft — just
doesn’t fall into traditional police de-
partment categories. The investigation
these crimes require is much more
complex, and the police are not equip-
ped to deal with it.”

John McGough of the Metro Council's
Criminal Justice Planning Department
emphasized that “‘police are oriented
toward street crime because people are
more afraid of it, and it is the crime that
most people perceive as a threat. The
existing agencies of social control sim-
ply aren’t geared to deal with white col-
lar crime.”

County Attorney Flakne believes that
“police have a tendency to concentrate
in the area where they are most needed
— the protection of human life.”

Flakne’s office investigates many of
the major white collar crimes reported
in Hennepin County. However, the re-
sources available for investigation have
been limited. Assistant Attorney Gaff-
ney. heading the Business Fraud Divi-
sion, has had one law student to assist
him and one investigator who is a re-
tired policeman.

“We could probably put to work six or
seven full-time investigators in this
area,” Flakne said. “In our files we
have major crimes that are going on
today that we haven't had time to inves-
tigate.”

Yet Hennepin County is fortunate to
have the resources it does. Many out-
state county attorney offices are staffed
by part-time officials who also have to
attend to their own practices.

Bill Kuretsky, head of the Consumer
Protection Division of the attorney
general's office, said that out-state offi-
cials often request assistance from the
attorney general because they lack ex-
pertise, have conflicts of interest or

Greater Minneapolis
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Jdck adequate manpower to carry out

an investigation or prosecution.

Complaints to the attorney general's
office by the public are sometimes fol-
lowed up with an investigation. We
have to set a priority on who to go
after,” Kuretsky said, “*but I think the
need is being met.”

Kuretsky has eight [ull-time people
on his staff, but needed the assistance of
about 20 William Mitchell law students
to complete the odometer investigation
initiated by the attorney general. The
students logged over 400 hours on the
investigation.

Although many complaints received
by the U.S. Attorney’s office are for-
warded to the IRS. FBI. Post Office and
other agencies, investigation of white
collar crime is also difficult on the fed-
eral level.

"In our files we

have major
crimes going
on today that

¥
we haven't

had time to
investigate.”

“We already have ongoing crimes to
deal with, and white collar crimes take
an inordinate amount of time to investi-
gate,” U.S. Attorney Renner said. ;*As
a result, white collar crime exists, we
know it does, but we just aren’t able to
pursue it to the full extent. We have so
much work to do already that we can't
do anymore and do it right.”

Even when complaints are made and
investigations initiated, the complexity
of the crime and the intelligence of the
white collar criminal make investiga-
tion and apprehension difficult. Accord-
ing to Renner, *The white collar crimi-
nalis usually the smartertype, and he's
operating within his own area of exper-
tise.”

St. Paul postal inspectors will attest
that many check kiters border on being
brilliant. Check kiting involves *‘creat-
ing money.” A check kiter in Min-
neapolis. for example, writes a check
overdrawing his account in an Ok-
lahoma bank and deposits the check in
his Minneapolis account. He then races
the check back to Oklahoma, where he
covers the check written in Minneapolis
by another check overdrawing the Min-
neapolis account. As he includes more
banks in this operation, the amounts of
the checks increase, creating a finan-
cial kiting effect.
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The check kiter must not only be
smart enough to deal with a large
number of banks, but he must also cal-
culate the exact time it takes checks to
travel between banks, taking into ac-
count weekends and  holidays. One
check kiter now under investigation by
St. Paul postal authorities has de-
frauded 37 banks of over $1 million.

The white collar criminal is also dif-
ficult to apprehend because he’s operat-
ing on his own home ground. In carly
1970, after hearing rumors of a large-
scale fraud going on within the welfare
department, Hennepin County welfare
fraud investigators spent three weeks
going through case files looking for evi-
dence. They found none.

It wasn’t until a bank clerk, who hap-
pened to know one of the investigators,
questioned whether to cash an eight-
month-old welfare check that the first
clue surfaced. It was then necessary for
investigators to examine by hand more
than 900,000 cancelled checks before
enough evidence was amassed to
charge 13 welfare department emp-
loyees with the theft of $66,000 over a
two-year period.

“The scheme was moving so
smoothly, God knows how long it could
have gone on if the bank clerk hadn’t
called us almost by accident,”” Richard
Risley, chief welfare fraud inves-
tigator, said. *“When we first examined
the case files, even if we had known
what we were looking for, we wouldn’t
have found it. That’s how well the
tracks were covered.”

Special problems also exist in the
prosecution of white collar crimes.
White collar criminals are often re-
spected members of the community.
They can afford better attorneys, the
non-violent nature of the crime may
make judges more lenient, and juries
may be more sympathetic o the white
collar criminal.

The vice-president of an Iliinois col-
ogne supply company that defrauded
several Minnesota residents of more
than $100,000 by selling non-existent dis-
tributorships was able to muster com-

munity support after his conviction in
federal court in Minneapolis last
spring. There was a letter-writing cam-
paign in his behalf appealing his im-
prisonment, and the director of an II-
linois college also wrote the judge, of-
fering the convicted felon a $17.500 a
year position as director of admissions
if he could be released from prison.
Juries also may respond more sym-
pathetically to the white collar erimi-
nal. According to Barry Feld, a profes-
sor of law and sociology who teaches a
course on white collar crime at the Uni-
versity of Minnesota, many white collar
criminals and jurors are likely to share
the same ethnic, social and economic
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scharacteristics, and-it is much easier
“for them to identify with the white col-
lar criminal than with the street crimi-

nal. He added that since the “‘essence of

the law is to distinguish people who are
different from us, it is much easier for
the jury to be punitive if defendants
are ‘different’.”

Feld also thinks that juries regard the
white collar crime itself differently.
“We have some firm social norms
about the badness of hurting a person,
but it's hard to visualize the effects and
consequences of the more impersonal
white collar crime,” he said. Another
factor that Feld pointed out is that the
white collar criminal is often more edu-
cated and articulate, and this makes it
possible for him to take the stand more
often and present a better case before
the jury.

FBI Agent Walter Versteeg believes
that there should be more trials by
judges alone than by jury in white col-
lar crime cases. “The white collar
criminal can bring in priests, rabbis, or
ministers to vouch for his moral
character,” he said, *and the jury can’t
help but be influenced by this.”

Investigators and prosecutors almost
universally believe judges are also sof-
ter on white collar criminals. According
to Hennepin County District Court
Judge Andrew Danielson, one reason
courts may go easier on white collar
criminals is that this type of crime does
not involve violence and therefore
doesn’t pose the same danger to the
community as violent or potentially vio-
lent street crime. He also believes that
a large number of white collar crim-
inals are rehabilitated immediately
after being caught because of the
stigia of being considered a eriminal
and the impact that this has on family
and employment.

Another problem for prosccutors is
the reluctance of some vietims to pro-
secute the criminal. In smaller white
cottar crimes like forgery and writing
bad checks, it often costs more to pro-
secute than it does to take the loss.

According to Carl Johnson, head of
the Minneapolis Police Forgery Divi-
sion, very few forgeries and bad checks
are even reported to police. Employees
must be given time off for police inves-
tigations and court appearances, and
many businessmen are reluctant to
do so. Other businesses give employees
time off without pay to testify, and con-
sequently someemployeeswillnot admit
that they can identify the criminal.

Johnson said that sometimes bad
checks for $10 or $15 can be written in
the same area for a year or two before
the Forgery Division ever receives a
complaint. Only $174,000 in forged and
bad checks were reported in 1973,
“What we see is only a fraction of what
is out there, but it’s difficult to say that
it’s the role of the policeman to go out
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and solicit victims,” he said.

Businesses are sometimes reluctant
to prosecute employees because of the
bad publicity involved. Banks, for ex-
ample, don’t always prosecute emp-
loyees who have embezzled funds be-
cause they fear the public will think the
bank unsafe, said FBI Agent Versteeg,
a certified public accountant who deals
frequently with bank fraud.

According to Professor Feld, only
when amounts taken are large and re-
stitution impossible will businesses
overcome their fear of bad publicity
and attempt criminal prosecution. Feld
also believes that vigorous government
prosecution of corporate crimes such as
price-fixing will occur *‘only when the
public becomes as outraged over an
overpriced and defective GM car as
they do over a robber who escapes in
one.”

Another deterrent to prosecution is
the overload of cases. ‘“Most inves-
tigators working on economic crimes
aren’t trained to prepare a case for
trial,” according to County Attorney
Flakne. “Putting a case together in-
volves working with documents, which
takes a lot of time, and this is where
specialized investigators are required.
Having enough manpower is our big-
gest problem.”’

Flakne believes that “some sort of
organized staffing’’, whether lodged in
the county attorney’s or the state attor-
ney general’s office, will be necessary
to provide investigators the standard
and specialized training that is now
lacking.

Present criminal laws also make pro-
secution difficult. Embezzlements,
swindles and frauds are prosecuted
under the standard theft statute, which
requires the demonstration of an intent
to commit a crime. Bul while intent in
street erime is obvious, it is much har-
der to prove in white collar crimes,
where a claimed business failure may
actually conceal a deliberate fraud.

To show criminal intent, il is neces-
sary to demonstrate that a business or
individual had no intention of perform-
ing promised services when money was
taken from the customer. If an other-
wise legitimate businessman suddenly
leaves town or fails to honor his com-
mitments, this by itself is not consi-
dered proof that he intended to defraud.

“Unlike street crime, white collar
crime is not a smoking gun,” Postal In-
spector Mel Vander Meer said. “1U's a
series of events and you hardly ever
catch anyone in the act. You have to
prove inient and you often have to prove
it through repetition of facts, placing
victim after victim on the stand.”

Faced with the difficulties of proving
intent, many prosecutors opt for civil
proceedings against offenders. Accord-
ing to Assistant Counly Attorney Bob
Rudy, who proseculics business mis-

Warren Spannaus,
attorney general

conduct in civil court, in order to show
civil intent it is only necessary to de-
monstrate that a product has been mis-
represented and that not all services
promised have been rendered.

Bill Kuretsky, head of the Consumer
Protection Division of the attorney
general’s office, said that other advan-
tages of a civil prosecution are that the
injunction power is often effective and
the altorney has greater freedom in
questioning. But. he stated. criminal
proceedings are faster than civil ac-
tions, court powers are greater, and the
public nature of the proceedings is help-
ful in deterrence.

An additional problem in prosecution
involves the “‘grey area”—the border-
line white collar crimes which are the
concern of consumer protection agen-
cies. Prosecutors must often proceed
cautiously against questionable busi-
ness activities. "'In business there is a
pretty thin line between bad business
and fraud.” Inspector Vander Meer
said.

According to Shirleen Knapp of Bet-
ter Business, “Only an infinitesimal
number of companies are involved in
intentional fraud compared to other
types of complaints arising out of hon-
est mistakes or business incompe-
tence.”” In 1973, Belter Business re-
ceived 5,781 complaints involving 2,559
companies.

Of these complaints, 4,702 were set-
tled to the satisfaction of the customer,
the company, or the Better Business
Bureau. Others were referred to con-

(Continved on page 32)
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vancement of Maintenance and Repair
Welding Techniques has announced
Owatonna Public Power Co. as the na-
tional ““Conservationist of the Year”
award winner. The award was given in
recognition of the firm’s success in sav-
ing significant amounts of energy and
natural resources with a Eutectic-
Castolin program of maintenance and
repair welding.

Peter Flint Fox, former vice presi-
dent and manager, has purchased con-
trolling interest in Frederic Herfurth
Real Estate, Inc., from its founder,
Frederic Herfurth . .. Harry W. Zins-

master, chairman of the Zinsmaster
Baking Co., was honored with a party

Zinsmaster Fox
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given by company officers and direc-
tors on his 90th birthday. Zinsmaster
founded the firm in Duluth in 1913, and
has been active in it for 62 years.

Elaine J. Grensing has been ap-
pointed lease administrator for Red
Owl Stores, Inc. . . . Glenn O. Benz was
honored by the Sales and Marketing
Executives of Minneapolis as the
group’s outstanding member of the
year. Benz, assistant to the nrpclr{pnt of
Northland Aluminum Products Inc..
was also elected first vice president of
the organization. Judson Bemis,
chairman and chief executive officer of
Bemis Company, Inc., was recognized
by SME as Minnesota's 1974 **Salesman
of the Year.”

Other officers elected are James Van
Hercke, general advertising manager
of the Minneapolis Star and Tribune.
president; James H. MacLachlan,
owner of J. MacLachlan & Associates.
executive vice president; Fredrick C.
Moors, vice president - marketing of
Northwestern National Bank South-
west, second vice president: and
Douglas D. Gillespie, assistant vice
president of Minnesota Federal Savings
& Loan, secretary-treasurer.

Newbeck

Sullivan

Eileen Schell has been named pro-
duction manager for Reid Ray Films,
Inc. . . . Bonnie Neubeck, international
planning manager, Tennant Co., has
been named 1975 Minnesota World
Trader of the Year™ by the Greater
Minneapolis Chamber of Commerce.
The award was established by the Min-
neapolis Chamber of Commerce in 1961.
and is presented to a Minnesota resi-
dent active in foreign trade or invest-
ment as a profession. preferably at the
operations level in his company. In ad-
dition to his regular commercial efforts
during the year, the winner must have
contributed significantly to the ad-
vancement of the international trading
community through personal involve-
ment and services.

Donald Sullivan, senior vice presi-
dent of Rosemount, Inc., has been
elected to the firm’s board of directors.

White Collar Crime

(Continved from page 16)
sumer arbitration, and some were re-
layed to the county attorney or the at-
torney general.
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“Dealing with these types of crimes is
an awesome responsibility,” Attorney
General Warren Spannaus said. “If it's
a businessman who has made an honest
mistake, we don't want to run him out of
business, we want to rehabilitate him.
There are times when an example can
be made and it is useful, but we don’t try
to make scapegoats. Good consumer
protection protects small businessmen,
too.”

There are indications that white col-
lar erime in Hennepin County may pre-
sent an cven greater challenge in the
future. Spannaus foresees a general in-
crease in white collar crime, in part due
to the tight money situation and a
slumping economy. Spannaus also be-
lieves that Minnesota has to date been
relatively free of large-scale white col-
lar crime schemes. *We have a very
clean operation here,” he said.

But nearly all law enforcement ex-
perts in Minnesota expect larger and
more complex white collar schemes to
move into the area. *As the community
grows and becomes more sophisticated,
we can expect {o see more sophisticated
schemes,”’ Dwain Thomsen, a St. Paul
mail  fraud investigator, said.
“Operators from New York and
Chicago see this as virgin territory.”

Through the National District Attor-
neys Association, Flakne shares infor-
mation about white collar crimes with
attorneys throughout the country. I
keep tabs on what’s happening in De-
troit, Chicago and other cities to see
what may be coming our way,"" he said.
‘So far, we've been sort of tucked out of
the way of the mainstream of economic
crime.”’

The crimes themselves are also be-
coming more complex. Even relatively
simple crimes like forgery are evolving
into major operations with the coming
of check theft and forgery rings. Re-
cently. an organized ring of prostitutes,
pimps, and check thieves passed forged
checks worth $250.000 in four months in
the metropolitan arca.

Computer crime is thought by some
to be a major crime of the future. The
schemes are often so complicated that
only the criminal can understand then.
And according to Assistant U.S. Attor-
ney Francis Herman. *"The only ones
you will ever catch are the dumb ones.”

“White collar crime is as unique as
the thinker behind it," said FBI Agent
Versteeg. ‘‘No matter how good the
controls are, if you're willing to bide
your time and take some risks, you can
beat the system.” END

McKinnon

(Continved from page 24)
partments on the campus dealing with
insects and diseases, so it is really a
multi-departmental activity. Univer-

sity of Minnesota Agricultural Experi-
ment Station branch facilities through-
out the state have test and demonstra-
tion plots for flowers. fruits and vegeta-
bles of interest to home gardeners. Ex-
tension and Experiment Station staff
cooperate on educational programs
during field days at the branch stations.

Seeing the need to increase service
throughout the state. Extension Service
Director Roland H. Abraham and As-
sociate Director Harlund G. Routhe are
strong supporters of the Horticultural
Clinic and other programs of Ex{ension
Horticulture.

“It is lucky for me that the climate
has changed allowing a woman to be a
horticulturist in a challenging job in an
interesting state.”” Mrs. McKinnon
says. Yet luck is only a part of it. Jane
McKinnon brings determination, gusto
and compassionate understanding to
the task. She has been involved in the
Extension’s expanded food and nutri-
tion program with adults and young-
sters in the inner-city, where she helped
conduct day-long workshops on vegeta-
bles. She also is interested in teaching
4-H'ers the ecology of Minnesota so they
do not “call all the evergreens Christ-
mas trees.”” She hopes to give them a
sensitivity to the relationship of soils.
plants, climate and scenery so they can
enjoy the state's unique environment.

“The first Latin T ever learned was
the scientific name of the cucumber
beetle that my father made me
memorize when I was six years old.”
starting an early interest in entemol-
ogy. She received a bachelor of science
degree in 1957 and a master of science
degree in 1970, both in horticultural sci-
ence from the University of Minnesota.
Mrs. McKinnon was appointed to her
present position in 1970 and previously
worked as a landscape consultant to the
University. She has worked as a profes-
sional designer and landscape nursery
designer and served as assistant field
director with the American Red Cross.

A native Mississippian. Mrs. MeKin-
non received an associate of science
degree from Whitworth College  at
Brookhaven. In the fall of 1970. she
spent six weeks in England and Scot-
land and a number of countries on the
continent of Europe studying their edu-
cational programs in home gardening
and their methods of teaching apprecia-
tion of the environment and horticul-
tural beauty.

Mrs. McKinnon says she “cannot re-
sist telling Northern gardeners that one
reason they cannot grow peanuts very
well is because they do not have a hot
tin chicken house roof to dry them on.”

It could all have turned out differ-
ently, she reflects: **I would have been
an entomology study at Mississippi
State University in the late '30s, but
they would not take a woman.”

—David Zarkin

Greater Minneapolis



~ Exhibit A ‘

by Judge Lois G. Forer

At 9:30 the court personnel begin
to assemble. The crier opens court.
“All rise. Oyez, oyez, all persons
having business before the Court of
- Common Pleas Criminal Division
. come forth and they shall be heard.
God save this honorable court. Be

“ seated and stop all conversation. Good .

. morning, Your Honor.” The crier calls

out the names of the defendants. Most
.- of them are represented by the public

defender. He checks his files. One or
two names are not on his list. A quick

phone call is made to his office to -

send up the missing files.

On one particular day when I was
sitting in criminal motions court,
~ three cases had private counsel. One
had been retained by the defendant.

The other two had been appointed by

the ‘court to . represent indigents

accused of homicide. Where are these

. lawyers? . :

. As is customary, the court officer
phones each of them and reminds his
secretary ‘that he has a case listed and
he must appear. Several of the defend-
‘ants are not present. The prison is
called to locate the missing parties.

Lois G, Forer is g judge in the Philadelphia
Court - of Common . Pleas. This article is
adapted from her book, The Death of the
Law, to be published in March by David
McKay. Copyright 1975 by Lois G. Fo_rer.

The Washington Monthly/February 1975

The judge, if he wishes to get through

his list, must find the lawyers and
- litigants and order them to come to -

court.

Frequently the prosecutor cannot
find his files. When he does, he dis-
covers that a necessary witness has not

been subpoenaed. The case must be

continued to another day. The other -

“witnesses, who are present and have
missed a day's work, are sent home.
The defendant is returned to jail to

await another listing. Often cases are

listed five and six times before they -

can be heard. - T
. On this day there were three extra-

ditions. Amos R. is wanted in South.
Carolina,  Seven years ago he had
- escaped from jail and fled north. Since
‘then he has been living in Philadel
phia. He martied here and now has
two children. His wifé and children
are in the courtroom. He is employed.
Amos has not been in-trouble since
leaving South Carolina, where 1Q °

years ago he was convicted of stealirig
a car and sentenced .to nine to 20
years in prison. He ‘had no  prior

record. In Pennsylvania, for the same

crime, he would probably have been
placed on probation or at most re-

‘ceived a maximum sentence” of two

years. . : -
- Now he testifies that he didn’t

3




steal the car, he only borrowed it.
Moreover, he didn’t have a lawyer.

When he pleaded guilty he was told he

would get six moriths, This is prob-
ably true,” Also, he was undoubtedly
indicted by a grand jury from which
Negroes were systematically excluded.
All of these allegations would be
grounds for release in a postconviction
hearing, for they are serious violations
of constitutional rights. But they arc
- irrelevant in extradition hearings. The
only issues that the judge may con-
sider before ordering this man to leave
his family and shipping him off to
serve 18 more years in prison are
whether he is in fact the Amos R.

named in the warrant and whether the -
papers are in order. There is little

judicial discretion. One is often
impelled by the system to be an
instrument of injustice. :

This is the dilemma of a judge and

of many officials in the legal system. -

 Following the rule of .law may result
in hardship and essential unfairness.
Ignoring the law is a violation of one’s
oath of office, an illegal act, and a
destruction of the system. Some

choose to ignore the law in the inter-

ests of “justice.” Others mechanically
follow precedent. Neither course is
~satisfactory. The judge who frees a
defendant knows ‘that in most in-
stances the state cannot appeal. Unless
there is an election in the offing and
the prosecutor chooses to use this case
as a political issue, there will be no
repercussions. But it is his duty, as it
is that of the accused, to obey the
law. If the judge is not restrained by
. the .Jaw, who will be? On the other
. hand, it is unrealistic to say, “Let the
defendant appeal.” In the long period
between the trial judge’s ruling and
that of the higher court, if it hears the
appeal, a human being will be in jail.
One does not easily deprive a person
of his liberty without very compelling
reasons. Almost every day, the guard-
ians of the law are torn between these
conflicting pulls. '
After hearing -the life story of
Amos R., as reported by the prose-
cutor, the young defender said, “Mr.
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R. wishes to waive a hearing.”

I looked at the lawyer. “Mr. R., do
you know that you have a right to a
hearing?”’ S
o “Ye‘s::‘ -' -,‘. -

“Have you consulted with your
attorney about waiving a hearing?”

“My attormney?” R. looks be-
wildered. .7 . o

- “Your lawyer, the defender,” 1

pointed to the young man. , -
. “Oh, him,” R. replies. “Yes, I
talked to him.”

“How long?”

“ Bout two minutes.”

*“Your Honor,” says the defender, -
“I have spoken to the sheriff. There is
no question that this is the Amos R.
wanted. The papers are in order.”

1 search through the official-look-
ing sheaf of documents with gold seals.
and red seals and the signatures of two'

- governors, hoping to find a defect, a.

critical omission. At last I discover
that. Amos R. was arrested in New
Jersey on & Friday night. He was not -

taken to Pennsylvania until the -

following Monday. It is 39 days that

he has been in jail in: Pennsylvania.
The extradition hearing must by -
statute be held within: 90 days of

arrest. By adding on the three days he

was “in custody 'in New JYersey,"I' '
conclude that the 90-day time Limit - <
~has not been met. Amos R. is once - -
“again a free man. This happy endingis’™
‘unusual. Bureducratic inefficiencies - - -

seldom redound to the benefit of the ’:
individual. - ... - o
Prisoners of Bureaucracy | ,
Thu next four matters:.are bail -
applications. All the-defendants fit the -
stereotype. They are. black males -
under the age of 30. Only one is in the *

courtroom. The ‘others_are. in the

detention center. It is too much
trouble and too expensive to transport

them to court for-a bail hearing. 1 )

must  decide whether to set free or -
keep locked up men whom I ‘cannot
see or talk to. If I don’t release them,
they may be in jail for as long as a
year awaiting tral. The law presumes
‘that they are innocent. I look-at the




applications. This is not the first arrest
for any of them. For one there are
records going back to age nine, when
he was incarcerated for truancy.

“The defendant’s juvenile record
may not be used against him in adult
court,” 1 remind the prosecutmg
attorney . :

“I know, Your Honor,” he rephes
apologetxcally, “but the computer
prints out all the arrests.” -

““How many convictions?” .

" The-computer does not give the
, answer to that question.

One man is accused of rape. The.

* record shows that his prior offenses
were larceny of an automobile and, as
"a child, running away from home. The
police report indicates that when the
police arrived the defendant was in
the complainant’s apartment with his
- clothes off. He left so quickly that he

- . abandoned his shoes and socks. The

complainant admitted knowing him
and gave his name and address to the
police. No weapon was involved.

My usual rule of thumb is a simple

one: “If he had time to take off his

shoes, it wasn’t rape.”

Before releasing an alleged rapist
from jail, possibly to prey on other
victims, I want to speak with the
accused. Although Lombroso’s theory
that one can tell a criminal by his
physical appearance is out of fashion,

I still want to see him, but heisnotin

the courtroom. Perhaps his lawyer,
the defender, can give some helpful
information. The defender, however,
has never seen the accused. Someone
else interviewed him on a routine
prison visit. No one knows whether he
~ has a family, a job, a home.
- “‘Please have this defendant
brought to court tomorrow and get
me some information on him,” I tell
the defender.

He replies, “I'm sorry, Your
- Honor. I'll be working in a different
courtroom tomorrow. There is no way

- T can find out about this man.”

“We're dealing with human beings, "

not pieces of paper,” I expostulate.
“You are his lawyer. You should
know him.”
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~ The young defender sadly shakeé‘
his head. “Your Honor I work fora
“bureaucracy.”

So do I, I remind myse!f as I look

at the clock and see that it is past
11:00 and there are .14 more matters

to be heard today.
Four Up, Four Down

I irefuse bail for a 14-yearold
accused of slaying another child in a

gang rumble. Will he be safer in jail

.than on the street, where the rival
gang is lying in wait for him? I do not -

know. The boy is small and slender.

The warden will put him in the wing
with the feminine homosexuals to -
save him from assault. I mark on the .

commitment sheet that the boy is to =

attend school while in prison awaiting

trial. But if the warden does not :

honor my order, [ will not know. -

A 23-year-old heroin addict tells‘_
me that there is no drug treatment
program in prison. “It’s just like the’
strest. Nothin’ but drugs,” he says. I
try to move his case ahead so that he -
can.plead guilty at an early date and .

.1t other political science readers
don’t maet your needs, make your
own book fram The Washington -

Monthiy’s list of aver 300

reprints, covering such subjectsas
the Presidency, Congress, the
Culture of Bureaucracy, Politics.
and the Press, Work in America,
and Sex and Politics.

for a complete list and details
on how to ordar, write:

The Washmgton Month ly
1028 Connecticut Ave, NW .

‘Washington, DC 20036
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L be. transferred to. the federal drug
. treatment center. He, like.so many
~ others up for robbery and burglary, is
~a Vietnam veteran. He acquired his
habit overseas and now must steal in
order to pay for his daily fix.
-~ The next matter is a petition to
- suppress a confession. Court
appointed counsel alleges' that the
. defendant did not make a knowing
and ‘intelligent waiver of his rights

. when he. confessed three murders to

the police. Comelius takes the stand
and describes his life. His history is
typical. He was sent to a disciplinary
school at 11, ran away at 12, and
. spent. a year in juvenile jail. At 17,
..there was a conviction for larceny and

.- another period of incarceration. He is
married, two children, separated from °

his wife. He is vague about the ages of

the children.._ Cornelius works as an .

orderly. in a hospital earning $80 a
week take-home pay. At the end of
each week he divides his money -in
two parts: $40 for living expenses and
.$40 for methadrine, which. costs $20 a
..spoon. .

-+ Where does he buy 1t'7 On any
. corner in the ghetto. He steals the
. syringes from the hospital His ex-
- penses ,are minimal except for ‘the

' precious methadrme He is riddled

. with V.D. He seldom eats.
- While on a high; he shot and kxlled
- three strangers. Why did he do it? -
-~ “There are these voices ! hear.
- They’re fightin’. One tells me to kill;
; the other tells me not to. Sometimes |
‘ get so scared. I run out into the street.
That’s when P'm in a low. But when
I'm in a high, [ feel I can walk in the
' Tain without‘- getting wet. I don’t feel
sad, 1 ain’t Jonely. When T'm comin’

- shot.”

Now he is in 2 low-sad, soft-
spoken, withdrawn, dxsmterested in
_his own fate. I see his skinny brown
arms pocked with little needle scars.

. The psychiatrist says that when

‘Cornelius is on drugs he cannot gauge
;reahty He .could not understand the
;meanmg of - the privilege against self-
incrimination and make a knowmg
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and intelligent waiver of his rights. -
The earnest psychiatrist explains
patiently. 1 watch Comelius, wraith-
thi_n, sitting in withdrawn disinterest, -
lost in some dream of flight. Ishe mad .
or are we~—the prosecutor, the defénse
lawyer, the psychiatrist,and the judge?
After five hours of testimony, I rule
that the confession must be sup-
pressed. There are dozens of eye-

witnesses. The confession is not neces-. .

sary to convict Cornelius. After this
hearing, and before trial, a psychiatrist

for the defense will testify that o

Cornelius is not mentally competent
to stand trial; he .cannot cooperate

- with his lawyer in preparing his de-
“fense.- A psychiatrist for the prosecu-

tion will testify that when Cornelius
has withdrawn from drugs he will be

~able to participate intelligently in his
defense. The motion to defer trial will -
probably be denied. At the trial itself, -

one psychiatrist will testify that at thc
time of the shootings Comelius did
not know the difference between right
and wrong and the nature and quality
of his act. Another will testify that he -
did. Neither psychiatrist saw Cornelius
at the time of the crimes. Both of

them examined him in prison months . .

later. They are certam of their

‘opinions.

A mxddle-aged white, epncenely |
soft man is next on the list. His face is

.a pasty gray. He mutters undeér his .
‘breath. He is accused of committing

sodomy on three teenaged boys. Most -
of his meager salary he spent ori'these
‘boys, and. now they have turned on
him. I order a psychlatnc examindtion
simplv because I don’t know whit else
to do. A month later the report is-sent

- to me. It follows a standard format:
down from a lugh, I got to get another A
. “background, diagnostic -formulation -

facts (gleaned from the accused),

and summary, and recommendation.
“Probable latent
schizophrenia. .We recommend ‘a full
examination 60-day commitment.” At
the end of 60 days and the expendi-
ture  of -hundreds of dollars, the
doctors will decide that he is or isnot

schizophrenic, possibly sociopathic. A |

long period in a “structured environ-




‘

ment” will be recommended.' But

what will the judge do? There are only
two choices: prison;, where he will be
tormented and perhaps beaten by
strong young thugs, o: the street. .

Lost in the J aithouse

Most of -the prisoners brouoht
before me are young—under 30. 1 also

see children who are charged with
homicide. They are denied even the
nominal protections of the juvenile
court and are “processed” as adults.
The 14-year-old -accused. of slaying
another child in a gang rumble; the
16-year-old dope addict who, surprised
while burglarizing a house, panicked
and shot the unwary owner; the girl
lookout for the:gang, who is accused

of conspiracy and murder. Many of

these children are themselves parents.
Can they be tumed back to the
streets? I refuse bail for an illiterate
. 15-year-old -accused - of - murder and
note on the bill of indictment that he
be required to attend school while in
~ detention. I ask- the court-appointed
lawyer to check with the warden. and
see that the boy is sent to class. But is
“there a class in remedial reading at the
detention center? Who would pay for
it? Not the overburdened public
schools or the understaffed prisons. It

is not a project likely to find a

foundation grant.
A perplexed lawyer pentxons for a

second psychiatric examination for his -

client. The court psychiatrist has
found him competent to stand trial
but the lawyer tells me his client
cannot discuss the case with him.
Randolph, who is accused of assault
with intent to kill, attacked a stranger
in a bar and strangled the man, almost
killing him.. Fortunately, bystanders
dragged Randolph away. [ ask to
speak with' Randolph. A big, neatly
dressed Negro steps up to the bar of
the court. He speaks softly, “Judge,”
he says, “I'm afraid. I need help.”
Randolph is out on bail. This is his
first offense. He has a good work
record. He is. ‘married, has two
children, and lives with his family. It
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is Friday morning. I fear what may

happen to him over the weekend. The .

court psychiatric unit is called.

“We’ ve goti people backed up fora

month,” the doctor tells me. “Even if
1 took Randolph out of tum I
couldn’t see him until next week.”
When he does see Randolph it will be
a 45-minute examination. A voluntary

hospital commitment seems to be the |

only sateguard. But at least he will be
watched for ten days. Gratefully,

Randolph promises to go at once to

the mental health clinic. What will

happen ' to - him: after the tenday

period?

There is no time to wonder The ‘

next case is waiting, -

It is a sultry day When the ancient ‘

air conditioner is turned on we cannot
hear the testimony. When it is turned

off the room is unbearable. At 4:45 -

p.m., 1 ask hopefully, “Have. we

- finished the list?” But no, there is an

application for a continuance on an
extradition warrant. The papers from

the demanding state have not arrived..

It is a routine, daily occurrence.
I look around the courtroom. By

_this hour only the court personnel and -

a few policemen and detectives are
present. “Where is the defendant?” I
-inquire. The prosecutor: does not

know. He is not responsible for pro- -

ducing him. The defender does not

have ‘him on his list: “Is he .in

custody?” 1 ask. We. all search the

records and “discover that he was

arrested more than five months ago.

There is no notation that bail has ever

been set. No private counsel has
entered an appearance. A deputy

sherif checks and reports that he has -

not been brought up from the prison.

The computerized records show that
this man has never had a hearing. .

Hardened as we are, the prosecutor,
the defender and 1 are horrified that

someone should be sitting in jail all -

this time without ever having had an
opportunity to say a word. Is he, in

fact, the person wanted for an offense
allegedly committed years ago and
hundreds of miles away? Was he ever
there? Is he a stable member of
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‘society? Has he a family, a job, a
home? Is he a drug addict? No one
knows. The papers do not indicate.
No one in the courtroom has ever seen
* him. Each of us makes a note to check
on this forgotten prisoner whom the
_ computer may or may not print out

“ for appearance on some other day in
some other courtroom.

Nobody Waived Good-bye

The scene in criminal trial court. is
similar. Most of the cases are
“waivers”
accused may waive his constitutional
right to be tried by a jury of his peers

and be tried by a judge alone. Fewer

than five per cent of all cases are. tried
by jury. In most cases, the accused

not only waives his right to ajury trial
" but also to any trial and pleads guilty.

Before accepting a waiver or a plea,

the accused is asked the routine ques-

tions. Day after day defense counsel
recites the following formula to poor,
semiliterate defendants, some of
whom are old and infirm, others
young and innocent. Read ; this
quickly: .. . . o
“ Do you kr
accused of [the statutory crimes are
_ read to him from the indictment]?
“Do you know that you have a
rvight to a trial by jury in which the
state must prove by evidence beyond
a teasonable doubt that you com-
mitted the offenses and that if one

juror disagrees you will not be found.

guilty?

“Do you know that by pleading
guilty you are giving up your right to
appeal the decision of this court
except for an appeal based on the
jurisdiction of the court, the legality
of the sentence and the voluntariness
of your plea of guilty? [The accused is
not told that by the asking and
answering of these questions in open
court he has for all practical purposes
also given up this ground for appeal.]

“Do you know that the judge is
not bound by the recommendation of
the District Attorney as to sentence
but can sentence you up to —— years
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and ‘guilty pleas. The .

and impose a fine of — dollars? [The -
aggregate penalty is read to him.
Judges may and often do give a
heavier penalty. than was recom-
mended. They rarely give a lighter
sentence.] ‘

“Can you read and write the

' English language? .

“Have you ever been in 2 mental
hospital or under the care of a psychi- -
atrist for a mental illness? :

~ “Are you now under the influence
of alcohol, drugs, or undergoing with-
drawal symptoms? . '

‘““Have you been threatened,
coerced, or promised anything for

_entering the plea of guilty other than .~

the recommendation -of sentence by -
the District Attorney? ‘ oo

“Are you satisfied with my repre-
sentation?” ' :

-, All this is asked quickly; routinely,

-as the prisoner stands before the bar

of the court. He answers “Yes” to
each question. -~ - -

. The final question is: “Are you
pleading guilty because you are
guilty?” The defendant looks at the
defender, uncertainly. :

“Have you consulted with your
lawyer?” [ inquire. o
“Right now. *Bout five minutes.” -
‘“We’ll pass this case until after- -
noon. At the lunch recess, will you
please confer with your client,” I
direct the defender. - -
In the afternoon, the accused, hav-
ing talked with the lawyer for another
ten minutes, again waives his right fo a
trial. He has been in jail more than
eight months. The eight montbhs in jail
are applied to his sentence. He will be
out by the end of the year—sooner

than if he demanded a trial and was

acquitted.
. .The plea has been negotiated by

‘the assistant defender and the assist-

ant prosecutor. The defendant says he
was not promised anything other than
a recommendation of sentence in
return for the guity plea. But the
judge does not know- what else the
defendant has been told, whether his
family and friends are willing to come




and testify for him, whether his
counsel has investigated the facts of
the case to see whether indeed he does
have a defense. The magic formula has
been pronounced. The judge does not
know what the facts are. Did the man
really commit the offense? Even if
there were a full-scale trial, truth
. might not emerge. Many of the wit-
nesses have long since disappeared.
How reliable will their memories be?
The policeman will say he did not
- strike the accused. The accused will
‘say that he did. Friends and relatives
will say that the accused was with
them at the time of the alleged crime.
The victim, if he appears, will swear
that this is the person whom he saw

once briefly on a dark night eight

months ago.

- The lawyers are in almost equal
ignorance. The prosecutor has the
police report. The defender has only
the vague and confused. story of the
accused. The judge is under pressure
to “dispose” of the case. There is a
score card for each judge kept by the
computer. The judges have batting
averages. Woe betide those who fail to
keep pace in getting rid of cases. A
long trial to determine guilt or inno-
" cence will put the judge at the bottom

of the list. The prosecutors and public .

defenders also have their score cards
of cases disposed of. Private defense
counsel-whether paid by the accused
or appointed by the court and paid by
the public—has his own type of score
card. For the fee paid, he can give
only s0 many hours to the preparation
. and trial of this case. He must pay his
rent, secretary and overhead. All of
the persons involved in the justice

system are bound by the iron laws of -

. economics. What can the defendant
afford for bail, counsel fees, witness
fees, investigative expenses? All of
these questions will inexorably deter-
mine the case that is presented to the
court. '

 The National Conference on Crimi-
nal Justice, convened in January 1973
by Attorney General Kleindienst.

recommends that plea bargaining be
abolished within five years. What will
replace it?

At the end of a day in which as a
judge I have taken actions affecting
for good or ill the lives of perhaps 15
or 20 litigants and their families, [ am
drained. I walk out of the stale-smell-
ing. dusty courtroom into the fresh
sunshine of a late spring day and feel
as if I were released from prison. 1
breathe the soft air, but in my nostrils
is the stench of the stifling cell blocks
and detention rooms. While I sip my
cool drink in the quiet of my garden, 1
cannot forget the prisoners, with their
dry bologna sandwiches and only a
drink of water provided at the pleas-
ure of the hot and harried guards.

Was Cottle really guilty? I will
never know. Fred made bail. Will he
attack someone tonight or tomorrow? -
One reads the morning paper with .

apprehension. It is safer for the judge
to keep them all locked up. There will

be an outcry over the one prisoner:
released who commits a subsequent .

offense. Who will. know or care about

the  scores of possibly innocent

prisoners held in jail?

This is only one day in a diary.
Replicate this by 260 times a year, at
least 15,000 courts, and 10 or 20 or
30 years in the past. Can one doubt
that the operation of the legal system
is slowly but surely strangling the law?

I must sit only three and a half
more weeks in criminal court. But
there is a holiday. So with relief 1
realize that it is really only 17 more
days that I must sit there this term.
Next year 1 shall again have to take
my turmn. L

I am reminded of Ivan Denisovich.
Solzhenitsyn describes Ivan’s bedtime

thoughts in a Soviet prison. “Ilvan .

Denisovich went to sleep content. He
had been fortunate in many ways that
day—and he hadn’t fallen ill. He'd got
over it. There were 3,653 days like

this in his sentence. From the moment -

he woke to the moment he slept. Thg
three extra days were for leap years.
8
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Exhibit 3

I. Civil Case -~ State Courts

A. Conciliation Court - Hénnepin & Ramsey Couﬁties, City of
Duluth - S

1) .All civil claims where amount in dontréversy does
not exceed $1,000 may be brought in conciliation
court.

2) A "citizen" court where one can bring small civil
claimg without an attorney. The case is heard/
decided by a conciliation court referee or
municipal court judge. No juries.

3) Appeal - A cause may be removed to the municipal
...court for trial de novo (a new trial) by any
_-person aggrieved by an order of judgment granted

‘by a conciliation court judge or referes.

k) In Hennepin County: AdmihiéffatiVe Offiée. 807C
_,Government Center, Minneapolis, MN 55487, 348-2602.

(;J B. Muniélbal Court - Henﬁépin andinamsey Counties

1) Jurisdiction over civil claims where amount in
' controversy does not exceed $6,000.

'2) Person is usually but not always represented by an
attorney. Typical cases include landlord-tenant
. cases (forcible entry, unlawful detainer) and small
. gélﬁec;idn of personal injury cases where jury tiral
- is desired., . , .

'3) Hears appeals from conciliation court,
4) Cannot grant any injunctive relief.

5) Appeals may be taken to district court if a
violation of a municipal ordinance is involved; if
it is an appeal from a decision in a case involving
a state statute it may go directly to the State
Supreme Court.

6) In Hennepin County: Administrative'ﬂffiéo; 809C
Government Center, Minneapolis, MN 55487, 348-2263.



C. County Courts - Located in Rural Areas

1)

2)

3)

4)

The conciliation courts and municipal courts
of rural Minnesotg.

Jurisdiction over civil claims where the amount
in controversy does not exceed $5,000.

Each county court%has a probate division, a
family court-juvenile court division as well

-as its c1v1l and criminal divisions. (See p, 2, 3
« . infra). ‘

Appeals may be taken to the district court where

»-the ‘appeal is heard "on the record" (on the basis
of what happened in the county court) and oral

arguments of the attorneys.

D. Dlstrlct 00urts

-1)

3)

4)

5)

6)

7)

'Orlglnal c1v11 3urlsd1ction over all c1v11
matters arlslng within its territorial boundaries.

In practice, disfrict courts limit their jurisdiction
to cases over $100.

Appellate jurlsdlctlon from municipal court
decxslons. also rev1ews some agency decisions.

Power to grant lnjunctlve relief including ‘
extraordinary writs (habeas corpus, mandamus).

The State is divided into 10 districts on the
ba51s of geography. ‘

Procedure is ‘governed by Minnesota Rules of
Civil Procedure and local rules of the particular
district. Persons bringing claims are usually

represented by an attorney as procedure is quite
formal.

Appeals in law or fact are taken directly to
the Minnesota Supreme Court.

Hennepin County District Court:  Hennepin County
Government Center, Minneapolis,- annesota 55487
(General Information: 348-3155).

E. Probate Court

1)

2)

Separate county-wide probate courts exist in
Hennepin, Ramsey and St. Louis Counties; in the
other 84, the general county courts have probate

division. ‘

Jurisdiction to probate (prove) wills and for
the administration of the transfer of a deceased




persons assets.

3) Also has jurisdiction over guardianships
- and incompetency procedures (appointing and
supervising guardian for minors and those
mentally incompetent as well as hearing
competency petitiens;; (in outstate counties =~
incompetency petition heard in county court).

4) In Hennepin County there is one probate
judge and three probate referees.

F. Family Court

1) In Hennepin, Ramsey, and St. Louis Counties
at the district level; in the remaining 84
a division of the county courts.

2) Jurisdiction over dissolution, annulment,
separate maintenance, child custody and
support and pate?nity matters. -

3) In Hennepin County one family court judge and
4 referees,

G. Juvenile Court

1) In Hennepin and Ramsey Counties juvenile
matters handled in juvenxle court division
. of the district court, in St. Louis County
in the probate court and in the 84 rural
~counties in the county courts.

2) In addition to criminal juvenile jurisdiction,
also has jurisdiction over "juvenile status
offenses" including truancy, chronic absence
and incorrigibility. Also jurisdiction where
children are judged neglected or dependent
(parental adjudication) as well as adoption
proceedzngs. ’

3) Juvenile proceedings are generally closed to
, the public and names of juvenile offenders
are not released to the press.

'4) In Hennepin County there is one juvenile court
- judge and 5 referees.

H. Supreme Court

1) The highest court in Minnesota consistlng of
a chief justice and eight associate justices.
Has appellate jurisdiction over all cases,
civil and criminal, may issue writs and reviews




2)

3)

4)

5)

some agency decisions.

Supreme Court also prescribes rules
goverping conduct of attorneys and regulates
practice, pleading and evidentiary rules.

Unlike U.S. Supreme Court, the Minnesota
Supreme Court mus« consider all appeals brought
to it. To expedite the process there is a
pre-appeal conference in civil cases during
which a justice and the parties sit down and
discuss the appealable issues.

There are also four court commissioners who
pre-~screen cases and suggests whether the case
should be heard by 3, 5, or all 9 judges.

The commissioners also make recommendations
that some cases by’ dispersed of by per curiam
(by the court) opinions.

Appeals from the Minnesota Supreme Court may
be taken to the ®nited States Supreme Court
if the issue concerns the consitutionality
of a state statute or ordinance.

II. Criminal Cases ~ State Court

A. Traffic and Ordinance Violations Bureaus

1)

2)

Handles traffic tickets and minor ordinance
violations. If one pays the fine, he/she
pleads guilty and pays the penalty at the
same time. :

Failure to pay fine transfers jurisdiction
to the Municipal Court in Hennepin or Ramsey
County or to the County Court in the other
85 districts. :

B. Municipal Court - Hennepin and Ramsey County
County Courts - Rural Minnesota

1)

2)

3)

Jurisdiction over misdemeanors (violation of
statutes or ordinances punishable by penalties
not exceeding 90 days in jail and/oxr a $300
fine) committed within that county's borders.

Jurisdiction to hear violation of ordinances
or statutes of the city in which the court is
located.

Jurisdiction to conduct preliminary hearings
for violation of any state criminal statute.




4) Appeals taken to bistrict Court
(L/ C. District Courts

1) General original jurisdiction for alleged
violations of all state criminal statutes.

2) Also hears apre=ls fram municipal court

(with a jury if pJdtential punishment may be
a jail sentence and trial below was to the
court). :

3) Juries are six member except in criminal
cases where the charge is a gross mis-

demeanor or felony where a petit jury of
12 is authorized. :

4) Appeals taken to Minncsota Supreme Court.

D.  Minnesota Supreme Court

1) Hears appeals frgm District Courts.

2) Appeals of a constitutional nature may be
taken to the U. S. Supreme Court.

(JJ IXI. Civil Casek- Federal Court
A. United States District Court
1) Basic federél trial court jurisdiction.

2) There must be a specific statute authorizing

federal court jurisdiction. The two most basic
ones are: '

a) Federal Question Jurisdiction - Cases arising
under the Constitution, laws or treaties
of the United States where the amount in
controversy exceeds $10,000 (28 U.S.C. §1331).

b) Diversity Jurisdiction - Cases between
parties that are citizens of different
states or a foreign state where the amount
in controversy excees $10,000 (28 U.S.C. 1332).

3) The Federal District Court also has exclusive
- jurisdiction over admiralty patent and bank-
ruptcy matters as well as jurisdiction over
labor, civil rights and anti-trust.

s 4) There is one Federal District Court in Minnesota
(;/ with four active judges: United States District

Court, Clerk's Office, 316 North Robert Street,
St. Paul, Minnesota (725-7179).



B. United States Court of Appeals

1)

2)

3)

4)

Hears appeals from United States District
Courts (28 U.Z.C.-§22%1, 1292).

Has jurisdiction to review administrative

agency decision (e.g. National Labor Relations
Board, Federal Trade Commission).

Sits in three judgs panels except for major
eén banc or full court (9 judge) decisions

Minnesota is within the Eighth Circuit which
sits (hears cases) in St. Louis, Missouri.

C. United States Supreme Court

1)

2)

3)

4)

Hears direct appeals from U.S. Court of

Appeals or State Supreme Courts that hold
a State or Federal statute unconstitutional
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{28 U.s.C. §§1254(2), 1257(1)(2)]).

Hears cases by writ of certiorai (cases

the court feels that it is important to
decide) decided in the U. S. Court of
Appeals (28 U.S.C. §1254(1)) or in the state
court concerning the constitutionality of
state statutes (28 U.S.C. §1257(3)).

Original juris&iction over controversies
between two states or against foreign
countries (rarely exercised) (28 U.S.C. §1251).

Hears direct appeals from U. S. District Courts
sitting in three judge panels (special cases
whereby the Court grants an injunction against
the enforcement of a State or Federal statute)
(28 U.S.C. §1253).

IV. Criminal Cases - Federal Court

A. United States District Court

1)
2)

3)

" 4).

Basic trial court criminal jurisdiction.

Congressionally passed statutes provide
jurisdiction of Federal court. Usually
some interstate conduct is required for
Federal criminal jurisdiction.

Generally more major (felony) crimes.

Although classified as a civil case, U.S.
District Court hear habeus corpus (post-




conviction appeals from State court

conviction) and 28 U.S8.C. §2255 (post-
conviction appeals from Federal court
conviction.

B. United States Court of Appeals

1) Hears appeals from both criminal conviction
and decision in habeus corpus §2255 cases.

C. United States Supreme Court

1) Hears criminal a peals by writ of certiorari
(on the criminal appeals four of the nine

Supreme Court Justices feel are important to
consider).
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Exhibit 4

Journalism 3-121: Public Affairs Reporting

Fall, 1981

Arnold H. Ismach
Room 33, Phone 373-5603

Home Phone;
Hours: 10~

TEXTBOOKS :

ADDITIONAL
READING: .

571-8867 )
11:30 T,Th,F and by appointment

George S. Hage, Everette E. Dennis, Arnold H. Ismach and
Stephen Hartgen, New Strategies for Public Affairs Reporting,
Prentice-Hall, 1976.

William Rivers, Finding Facts, Prentice-Hall, 1976.

The Associated Press Stylebook, 1977.

Minneapolis City Government, League of Women Voters, 1977.

The Action Behind the Numbers: Understanding the Minneapolis
City Budget, League of Women Voters, 1978.

Todd Hunt, "Beyond the Journalistic Event," Mass Comm Review,
April 1974.

Dan Noyes, Raising Hell, San Francisco: Mother Jones.

Alex Edelstein and William Ames, "Humanistic News-Writing,"
The Quill, June 1970.

The Minnesota Courts, Minnesota Supreme Court, 1979,

The Courts of Hennepin County, Hennepin County, 1978.

Lois G. Forer, "View From the Bench: A Judge's Day,"
Washington Monthly (February 1975), p. 33-39.

Court Guide to Public Information, Supreme Court of Minnesota,
chapters 5, 6, 13.

There will be additional articles placed on research in the SIMC
library.

Students who have not yet read The Writing Process by David Grey
should read Ch. 1-3 by the next class period. It is on reserve
at the library.

For help with prose style and structures, some may wish to read
The Elements of Style, By William Strunk Jr. and E.B. White, and
Writing: Art and Craft by William Rivers.
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Everyone is expected to read at least one of the Twin Cities
dailies faithfully and thoroughly, and to monitor o ¥ hews-~
s paper in the SJIMC library to compare handling of pudb lﬁwattairs
’(;j stories. A professional approach also demands keeping up with
professional publications, such as The Quill, Columbia Journalism
Review, etc.

COURSE

STRUCTURE: Most course work is done outside of class. Three weeks will be
devoted to each of three news "beats," beginning next week. One i
story must be submitted each week. Extra stories, to a maximum
of 10, may be submitted for extra credit.

Class meetings are devoted to discussion, review, student reports,
and critiques of stories produced by students and professionals.
You are expected to attend and participate in all class sessions.

In addition to the weekly stories, each person must submit a
critique of a newspaper story related to his/her beat. They are
due at the end of each three-week beat period. The critiques
(250-500 words) should apply criteria of evaluation discussed in
class and in readings.

GRADING: Stories are graded on a 0-10 scale, with 5 the lowest passing §3
(D) grade. Stories with a grade of 5 or less must be rewritten. ;
Correct style, spelling, grammar, punctuation and factual ac-
curary are expected in all stories. Grades will be based largely
: on news judgment, clarity, organization and completeness. Assume
(;) you are writing for publication. Deadlines will be enforced. News
stories based on events must be turned in by 9 a.m. the day follow-
ing. The objective is the same for non-event stories: write it
when the information is fresh. All weekly assignments must be sube
mitted by 4:30 p.m. Firday. NO credit is given for late work not
excused in advance. Stories will not be accepted more than one
week past deadline under any circumstances.

Extra credit stories count one point, if they are accepted. Trivial
stories won't be accepted for extra credit, nor will those that
would have received a grade of 6 or less. No more than two extra
credit stories may be submitted in one week. They may be on any
public affairs subject.

Ten percent of the final grade will be determined by a copyediting
exam, based on home study material. It will be given in week six.
The home study material is available for puchase at Kinko's in
Dinkytown.

Quizzes on reading assignments will influence the final grade. ,
There won't be a final exam.
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CONFERENCES:

COPY
PREPARATION:

BEAT
ASSIGNMENTS:

Laboratory classes such as this one provide an .opportunity
for individual attention and frequent feedback. It is up to
each person to take advantage of these opportunities. Feel
free to visit during office hours or by appointment. Call

me at home if you are "stuck" on a story assignment. Also,
use other class members as sources of advice and consultation;
the pros do it. An individual conference will be scheduled
with each class member between weeks 5 and 7.

Double-space or triple-space all stories. Save returned
stories until the quarter is over.

Use a cheap grade of white paper, not bond. At the top of
the first page, give your name, date story was written, and
target audience. Also give the number of assignment (from
1 through 10). Start the story a third of the way down the
page.

Leave one-inch margins on the sides and bottom. Don't
hyphenate words at the ends of lines. Don't break grafs
from one page to the next. Number the pages. Indicate the
end of the story. Don't strike over letters; retype major
corrections. Edit your copy with a soft pencil, using
standard copyediting symbols. List sources and references
at the end of each story.

You'll choose a beat for three 3-week periods, and work as a
member of a team.

I. Government Agencies -
Team A -- City
Team B -- County
Team C -- Metro

II. Legislature and Politics

A. Legislative update
B. Two political assignments

III. Courts, Police

Team A —-- Police

Team B -- County District Court
Team C -- U.S. District Court
Team D -- Minnesota Supreme Court

In each beat area, team members may share story ideas and
sources, but will write independent stories. Assigments
will be discussed in class the week before each is due.

At the end of beat periods, each team will be responsible
for making a class presentation on the subject. Elements
to include in the presentation:

--Strategies for continuing coverage of the beat;

—--Useful human and documentary sources;

~-Ideas for selecting story subjects;

~-Special problems in covering the beat



READING
SCHEDULE: Week 1 -- New Strategies, ch. 1-3; Hunt article
o Week 2 -- Ch. 4, 8; both booklets by the League of Women
(u) Voters 3
Week 3 -~ Handout material on budgets .
Week 4 ~-- Ch. 9, 10 and handout materials. You should have
completed FINDING FACTS. '
Week 5 -- Ch. 5; Edelstein-Ames article; RAISING HELL
Week 6 -- Both court booklets
Week 7 -- Ch. 6, 7 and appendices a, b, c
Week 8 -- Handout materials
Week 9 -~ Ch. 11

Finding Facts should be read independently, but completed
by week 4.

He who asks is a ‘fool for five minutes. He who does not ask is a fool forever.

-~ Chinese proverb

o o B e

' SHOE by Jeff MacNelly i{n(15
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Journalism 3-776; Mass Communication Law 34 Murphy Hall

4 credits -- Gillmor . | Office hours - open

A. Course Objectives

Only journalists possessing some knowledge of mass communication law can
thoughtfully assert their rights and avoid needless infractions of the law.
This course is designed to make journalists expert in recognizing their legal
rights to gather, prepare and disseminate news and public information, and to
suggest guidelines for ethical pratice.

An effort will be made to cover the following topics: Anglo-American
antecedents and the historical assumptions of freedom of expression in America;
mass media and the First Amendment; the doctrine of no prior restraint; libel
and the defenses against it; privacy and the press; journalist's "privilege”
to protect the identity of sources and the contents of notes, tapes, outtakes,
etc.; the "right" to gather news and the statutory right of access to informa-
tion; free press and fair trial, judicial orders restricting publication,
attendance of press and public at judicial proceedings, and the availability
of judicial records and documents, the judge's contempt power, cameras and
broadcast equipment in the courtroom; the censorship of obscenity; the "right"
of citizens to have access to the channels of communication; lotteries; copy-
right; the press and the antitrust laws; the press and the labor laws; and
the regulation of broadcasting, with emphasis on the Equal Time provision of
section 315 of the Communications Act and the Fairness Doctrine.

Special sections on the constitutional protection and regulation of
advertising, the photojournalist and the law, and the influencing of the opinion
process in public relations will be assigned students in those specializations.

This course is a necessary first step toward a more comprehensive,
philosophical and research oriented study of freedom of speech, press, assembly
and petition in 5-777 and subsequent graduate seminars.

B. Textbook

Gillmor, Donald M. and Jerome A. Barron, Mass Communication Law: Cases
and Comment. St. Paul: West Publishing Company, 3d ed., 1979.

Reference

Denniston, Lyle W., The Reporter and the Law: Techniques of Covering
the Courts. New York: Hastings House, 1980. Murphy Reserve.
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C. Course Outline

I.
11.

II1.

Iv.

vI‘
VII1.

VIII.

IX.

XI.
XII.

XIII.

xIv‘

V3
Glossary, Federal and State Court Systems, Text, pP. XLV(&YE;

An Introduction to the Study of the First Amendment. Text, 1-9,
Gitlow v. People of State of New York (1925), Text, 18-21.

The Doctrine of Prior Restraint, Near v. Minnesota, the Pentagon
Papers case, Nebraska Press Ass'm v. Stuart, lext, 110-145,
512-518. Snepp v. United States, 100 5. Ct. 763, 5 Media Law
Reporter 2409 (1980), Murphy Reserve. Floyd Abvoms, “The Peutoqon
Papers A Decade Later ” The New 2ZMP, 7.1981.

Libel and the Journalist, Text, chapt. II. Read also, Wolston v.
Reader's Digest Assoc., Inc., 99 S. Ct. 2701 (1979); Hutchinson
v. Proxmire, 99 S. Ct. 2675 (1979), Murphy Reserve.

, J—

Privacy and the Press, Text, Chapt. 11I.
f\/

Journalist's Privilqﬂge, Text, Chapt. IV.

Free Press and Fair Trial, Text, Chapt. VI. Read also, Chandler v.
Florida, 101 S. Ct. 802 (1981), Murphy Reserve.

The Law of News Gathering, Text, Chapt. V. The Freedom of Informa-
tion Act, state open meetings and open records laws read also,
Richmond Newspapers, Inc. v. Virginia, 100 S. Ct. 2814 (1980),
Murphy Reserve.

Access to the Media, Chapt. VIII, Sec. 1 with emphasis on Miami
Herald Publishing Co. v. Tornillo, pp. 610-625.

L4

Note: At this point, and as a substitute for IX, advertisin
students will read Chapt. VIII, Sec. 3, "The Law and Regulation

of Advertising." Public relations students will read Chapt. VIII,
Sec. 5, "Lobbying and Campaign Regulation.” Photojournalism
students will read Robert Cavallo and Stuart Kahan, hotography:
What's the Law? Chapts. I, II, III and IV. Murphy Reserve.

Students assigned these substitute sections will be responsible
for them on examinations.

The Puzzle of Pornography, Text, Chapt. VII.
Lotteries, Chapt. VIII, Sec. 4.

Copyright, Unfair Competition and the Print Media, Chapt. VIII,
Sec. 8.

The Press and the Antitrust Laws, Chapt. VIII., Sec. 6, and
PP. 940-955.

The Media and the Labor Laws. Chapt. VIII. Sec. 7, A & B.
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/ XV. The Regulation of Broadcasting, Text Chapt. IX.
(;/ (a) The Rationale of Broadcast Regulation, pp; 754-764.
(b) The Concept of "Balanced” Programmiﬁg, pp. 775-785.
(c) "Equal Time". pp. 785-795.
(d) The "Fairness" Doctrine, pp. 795-871.

D. Examinations

There will be midterm and final examinations: short answer essay. Since
careful and sustained reading is necessary and because this is an introductory
course, no term paper will be assigned.

E. Selected Bibliography

Barron, Jerome A., Freedom of the Press for Whom? The Right of Access
to Mass Media, 1973.

Chafee, Zechariah, Jr., Free Speech in the United States, 1941.

Chernoff, George and Hershel Sarbin, Photography and the Law, (4th ed.),
1971.

(:) Cullen, Maurice R., Mass Media and the First Amendment, 1981.

Emerson, Thomas I., The System of Freedom of Expression, 1970.

Franklin, Marc A., The First Amendment and the Fourth Estate, 1977. al

Franklin, Marc A.,The Dynamics of American Law, 1968,

Friendly, Fred W., The Good Guys, the Bad Guys and the First Amendment,
1976.

Friendly, Fred W., Minnesota Ragtime: The Scandal Sheet that Shaped the
Constitution, 1981.

Gavin, Clark, Famous Libel and Slander Cases of History, 1962.

Gillmor, Donald M., Free Press and Fair Trial, 1966.

Gillmor, Donald M. (with Everette E. Dennis and David Grey), Justice Hugo
Black and the First Amendment, 1978.

Ginsburg, Douglas H., Reqgulation of Broadcasting, 1979.

Gora, Joel M., The Rights of Reporters, 1974.

- Hanson, Arthur B., Libel and Related Torts, Vols. 1 & 11, 1969, rev. 1974
(;; with additional supplements thereafter.
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Hentoff, Nat, The First Freedom, 1980.

(;) Hudon, Edward G., Freedom of Speech and Press in America, 1963.

Journalism Quarterly (articles and extensive biblfographic,re%ources).

Index to Legal Periodicals (Law School).

Krasnow, Edwin 0. Lawrence D. Longley, The Politics of Broadcast

2 .« ooy

Reguiation (rev. ed.), 1977.

Lewis, Anthony, Gideon's Trumpet, 1964.

Levy, Leonard, Legacy of Suppression, 1960.

Lockhart, William B. (Chariman), Report of the Comnmission on Obscenity
. and Pornography, 1970.

Lofton, John, Justice and the Press, 1966.

Lofton, John, The Press as Guardian of the First Amendment, 1980.
London’ Ephraim ted =) TheTadImireerarare ryoaandment

Miller, Arthur, The Assault on Privacy, 1971,

Murray, John, The Media Law Dictionary, 1978.

, Murphy, Paul, The Meaning of Freedom of Speech: First Amendment Freedoms
C from Wilson to FDR, 1973.

Murphy, Paul, World War I and the Origin of Civil Liberties in the United
States, 1979. «

Nelson, Harold L. (ed.), Freedom of the Press from Hamilton to the
Warren Court, 1967.

Nelson, Harold L. and Dwight L. Teeter, Law of Mass Communication,
(2d ed.), 1973.

Nelson, Jack (ed.), Captive Voices: The Report of the Commission of Inquiry
Into Hijh School Journalism, 1¢.°4.

Pember, Don R., Privacy and the Press, 1972.

Pember, Don R.; Mass Media Law, 1977.

Preston, lvan, The Great American Blow-Up: Puffery in Advertising and
Selling, 1974.

Rembar, Charles, The End of Obscenity, 1968.

Schmidt, Benno C., Jr., Freedom of the Press v. Public Access, 1976.

(;) Stevens, George and John Webster, Law and the Student Press, 1973.

Trager, Robert, Student Press Rights, 1974.

Trager, Robert and Donna L. Dickerson, College Students Press Law,
2d ed., 1980.
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F.

Westin, Alan F., Privacy and Freedom, 1967.

Woodward, Bob and Scott Armstrong, The Brethren, 1979.

Current Services

Supreme Court Reporter, Murphy Reserve.
Media Law Reporter, Vol. 1-6, Murphy Reserve.
The News Media and the Law, Murphy Reserve.




Exhibet €

_Statement on '"Cameras in the Courtroom"

Jack G. Day
Minnesota, October 6, 1981

My statement requires a preface.

First, nothing I have to'say is intended to discount in
any way the importancé of open trials and the role of the medié
in securing that condition. Rather, I take aim at a particular
media technique because of the potential deleterious impact on
fair trials. Second, it is clear that the Supreme Court of the

United States in Chandler v. Florida, U.s. , 66 L.Ed. 2d

740 (1981) has said only that based on present data, trials do
not inherently infect federal due process. The Court has not
said that the media have a federal constitutional right to
camera coverage. This leaves the states free, either under
state constitutions or‘state perceptions of wise policy, to
exclude such coverage.
These caveats provide the backdrop for the statements and
questions which follow:
(1) I take it a first commitment common to all

judges is to see that justice be done.

(2) Any doing of justice must incorporate pro-

cedural fairness.

(3) The reason for a public trial, civil or
criminal, is to insure the integrity and
the fairness of the process. Those con-
ditions are fundamental if the process is

entitled to be called "Due'.

(4) The Constitution specifically places the

right to a public trial in the individual

defendant charged with crime.



(5

(6)

(7)

(8)

(9

The penumbra of a fair trial, civil or
criminal, spawns a corollary public right
to the limited extent that openness is
necessary to insure the integrity of the
process. Informational access is designed
to protect the public interest in a trial

free from chicanery or skulduggery.

The nexus of openness with fairness and
honesty in trials is sufficiently protected
by access guaranteed to any member of the
public interested enough to attend, to the
represenfatives of all media without cameras
or microphones and, finally and especially, by

a verbatim transcript.

The fundamental interest of the public in the
fairness of trials is exemplified in the con-

stitutional and statutory provisions which both

regulate and guarantee Due Process of law.

Trial procedures must be designed to reflect the

guarantees.

To the degree that a trial educates the public
at all, the learning is a by-product not an

objective.

The service of theatricality in trials is not

the office of courts.



(10)

(1)

(12)

(13)

Trial participants - parties, witnesseé, jurors,
lawyers and judge - are engaged in a public per-
formance. Universal experience supports the
conclusion that public performances generate
anxieties in most persons, even professionals.

So common is this entity that show business has
developed shorthand phrases for it - "stage

fright" and "mike fright".

If professionals (and semi-professionals - lawyers
and judges) freeze or stumble before cameras

what will be the effect on lay witnesses perform-

ing before polite but (at best) adversary counsel,
a jury, an autocrat on the bench, and courtroom

spectators?

Anxiety caused by a public appearance will be
compounded and magnifiéd by the presence of

electronic media.

Data in a Cleveland study’indicated that the

anxiety phenomena were substantial.k How sub-
stantial must the evidence be to Justify out-
lawing the practice? This is not an issue to
be decided by majority'vote. So long as the

taint is not miniscule, it.impedesbfair trial
objectives and is irremédial. It is fungible
with process and cannot be strained out. One

of the problems is the difficulty of measurement.



(14)

(15)

(16)

17

(18)

-l

One never knows fér sure What the impact is.
Because it may jeopardize fairness and because
broadcasting is nbt court business, why put
process at risk by an unmeasureable procedure

that is at best peripheral to court responsi-

bility?

If broadcasts are made, how will the separation
of witnesses rule be enforced? What will lack
of separation do to the power of suggestion?

How will the courts calibrate its effects?

If a broadcast trial eventually has to be re-
tried, where will an impartial jury be secured
for a second trial? Will it be necessary to
develop a rule totally‘sterilizing bias by

simple disavowal?

Is there jeopardy for participants in the wide-
spread identification by photograph whether

still, taped or live?

If a public broadcast is essential to a public.
trial, what of equal protection? 1If one party

has a public electronic trial, can another insist

upon it?

The electronic media are understandabiy inter-
ested in drama. If dramatic eclecticism results

in one-sidedness, has Due Process been violated?



(19)

(20)

(21)

(22)

(23)

(24)

If editorial choice results in one-sided pre-
sentations, will the courts get into the busi-
ness of editing to guarantee fairness? Perhaps
worse, will courts get into the business of

compelling coverage to ensure balance?

If live or taped electronic coverage is a right
of the media, subject to judicial discretion,
are they entitled to notice before closing a

trial to them?

If the answer to 20 is "Yes", are already over-

burdened trial courts to mount an "extra" trial

~of media rights? If the access order is appeal-

‘able, 1s the merit trial putbon hold while the

access appeal runs its course?

Will the refusal of a witness to testify on

camera trigger problems noticed in questions 20

and 217

Every extra layer of trial is expensive but in
addition, there is the preliminary heavy

expénse of preparing trial rooms to accomodate
electronic broadcasts without physical intrusion.

Who bears this cost?

Assuming all the fiscal problems suggested in 23
are solved and assuming that the state of the art
makes physical disturbance non-existent, burning

questions remain - can the courts (ought the
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courts) try to serve fair trial and good theatre

<.j at the same time?

My answer is no. Fair trial is the court's business. Any-
thing that adds to that the judiciary ought to nurture. Anything

that subtracts it ought to quell, The opposite of star chamber

is not circus.




The Case
against
Cameras
in the

Courtroom
By Jack G. Day

In January, the Supreme Court of the
United States decided in Chandler v.
Florida [49 Law WEEK 4141; 12681] that
the states were free to experiment with the
television broadcast of trials, that such
broadcasts were not “‘inherently a denial
of due process,” and that the burden of
proving that a fair trial was compromised
by a broadcast was on the defendant.
" These conclusions do not foreclose oppo-
sition to cameras in the courtroom.

Opponents can still attempt to per-
suade a state that the experiment is an
inherent violation of the state constitu-
tion or is unwise as a matter of state
policy. In addition, the federal issue is
still open. Obviously, the Supreme Court
has not said what it would do in future
cases. It is implicit in Chandler that the
- court will opt for “inherent infection” if
sufficient empirical data are developed to
support it.

Some data and an abundance of argu-
ment already exist to oppose an extension
of the Chandler result. It follows that the
field should not be left to the victors in
that cause.

Exhibrt 9

The traditional argument over cam-
eras in the courtroom focuses on whether
or not the broadcasting industry has suf-
ficient technical skills to screen trial pro-
ceedings absolutely from physical or

‘noise interference. I assume this argu-
ment to be correct, but it provides no jus-
tification for allowing cameras in the

The Judges' Journal
Winter, 1981, vol. 20, No. 1
American Bar Association
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courtroom. Instead, overwhelming rea-
sons for ferbidding videotaping or televis-
ing trials still remain.

The judicial process is not designed or
intended to educate, inform, or entertain
the public. It is a search for truth. Itis a
solemn, frequently tedious effort that set-
tles questions about the rights of litigants

~ John lﬁeubauer

according to law. True, an open trial is
essential to a fair trial and prevents
subversion of process, but that objective
is served adequately by a full transcript,
a public presence, and media represen-
tatives in the courtroom. Additional
public gains other than securing a fair
trial are ancillary and must be considered

The Judges' Journal
Winter, 1981, Vol. 20, No. 1
American Bar Association




Jack G. Day

is a judge of the
Court of Appeals
of Ohio, Eighth
Appeliate Circuit

bonuses, not goals.

- While a trial may be dramatic; anything that pro-

“motes theatrics in the courtroom should be deterred:
The thespians in the legal profession (both on and off
the bench) need no urging, and the system should not
encourage them by enlarging the audience,

The media like to talk about the right to know and
the educational process, but their interest is mainly,

and understandably, in good theatre. Therein lies the-

problem. The media determine what deserves airing
and what does not, which trials are tobe broadcast, and
what portions of those trials. And that eclecticism is
exercised without regard to a just balance, except as
the editors see it. A two-minute televised news story—
which is considered very long—cannot do adequate jus-
- tice to the complexities in many cases.

Thus, the supposed issue of the right to know is hon-
ored only speciously, because a whole case is seldom if

ever presented on public or even nonpublic television. -

Legally, the media do not have to do this, since it is
not the viewing audience’s responsibility to determine
guilt or innocence; thus, it is argued, the public needs
no more than fragmented information further frac-
tured by the accidents of interest and chance viewing.
But why must we suffer distortion, when a real intetest
in the right to know is preserved by the public record

available to anyone sufficiently motivated to read it? - -

The so-called educational objectives of televising
trials are susceptible to much the same criticism.
Knowledge about the facts and applicable law in a par-
ticular case cannot come in bits and pieces; random
selections from a lurid trial may do no more than excife
and misinform the public. What is the educational
value of that?

Moreover, the media’s educational goals are poorly
defined. Do they want to explain the judicial process,

clarify court procedures, or let the public know- that -
justice ‘is being done? The first two goals cannot be.

achieved by limited television exposure even if judges
and lawyers were able to explain their reasons for ob-
jections, rulings, and orders. The last cannot be accom-

plished without a full exposition of trial issues and,
evidence, including tonsiderable material of interest -

only to attorneys, judges, and insomniacs.:

On the other hand, what a fragmented versionof a
trial is apt to do is persuade the public to take sides on
the basis of limited, even esoteric, information. The
viewers' varying perceptions of the events they witness
on their televisions could even do the administration of
justice inestimable harm, because distorted views may

lead to unfounded public decisions about both thejudi- -

cial process and its product.

THE WITNESS/JUROR AS ACTOR
Regardless of the media's objectives, cameras in the
courtroom make it a stage on which nonprofessionals
must perform whether they like it or not. The average
witness takes the stand with all the anxieties of a person

“not accustomed to public speaking compounded by the

presence of a civil but hostile counsel. The possibility of
legitimate humiliation is, at best, threatening. Add to’
that an immense radio-television audience, which can
cause even experienced performers to suffer attacks of
nerves, and the judicial process is not assisted, but im-
peded. Moreover, the wide dissemination of the faces
and testimony of witnesses makes them fair game for
ridicule, pressure, and threats.

Jurors, too, are susceptible to public broadcast jlt-

 ters, even though they do not have to perform like wit-

nesses. The recognition that accompanies television

exposure may intrude on their attentiveness and, in'a

notorious case, subject them or their families to unwel-
come attention, harassment, or coercion. In addition,
some nonsequestered jurors may have an irresistable

‘urge to see themselves on television and, therefore, will .

be exposed to the hazards of partial repetition of the
evidence. -
Also, the rule separating thnesses may be impaired
when a trial is broadcast, and witnesses may become
judges of their own and other witnesses’ credibility. Ifa
suggestible witness sees or hears an earlier witness, the
integrity of his or her testimony may be subverted. In-
deed, a fair witness may become involved in a deroga-
tory assessment of his or her recollection simply be-

. cause of exposure to a different one.

Finally, no one can predict constitutional develop-
ments with assurance. And grave constitutional issues
may be opened if trials are allowed to be broadcast
selectively. Consider these questions: Would not dis-

-parate treatment raise an equal protection. problem?
. Do the broadcast media have a right of access protected
by the Sixth Amendment? Will the broadcast media

determine which defendant’s ‘trial is to be broadcast
and which not? What portion of a trial must beaired? If

- not all, how much is necessary and in what balance re-_

quired to satisfy due process? Will. public obloquy
punish before conviction?

Should these questions be answered in any way that
requires substantial coverage for all criminal cases, one

" can predict staggering costs and numbing monotony.

And who will pay the costs? Will there be a different

_rule for rich and poor?

It may well be that the enormous cost of television ac-
counts for the relative brevity for the telecast experience
so far, That same factor may provide some shield for the

20




Add an immense radio-television audience
- and the judicial process is impeded

" future. If so, the high'price will have an intrinsic value,

FINDING AN IMPARTIAL JURY -
Telecasting a trial can pose many problems if a new trial
becomes necessary. What will be the source of an im-
partial jury on retrial if the first trial was made notori-
ous before a wide public audience? Take, for example,
the case of Rideau v. Louisiana [373 U.S: 723, 83 S.Ct.
" 1417 (1963)]. The defense filed a motion for a change of
venue, saying that the defendant would be deprived of
his constitutional rights if he was tried in Calcasieu
Parish because, during a televised interview from the
jail in which the defendant was interrogated by the
sheriff, he confessed to the crimes with which he was
- charged. The motion was denied and the defendant was

convicted of murder and sentenced to death—a judg-
ment that was confirmed by the Louisiana Supreme
Court. On certiorari, however, the U.S. Supreme Court
reversed the decision, holding that due process of law
required a trial before a jury from a community of peo-
ple who had not seen or heard the televised interview..

Now, as many states are reviewing their policies ad-
mitting cameras in the courtroom, there is important
empirical data supporting the stand against such a

_practice. The Bar Association of Greater Cleveland
conducted a: study in early 1980 that surveyed the atti-
tudes of judges, jurors, attorneys, and witnesses in-
volved in either a major trial that received gavel to gavel
television coverage or two other proceedings in which
cameras appeared only episodically.

The data indicate that the presence of television
cameras in the courtrooms had a substantial delete-
rious influence on a sizeable number of participants
in the trial proceedings. Admittedly, litigants are not
guaranteed a perfect trial, only a fair one, but can
that requirement be met in an environment in which 50
percent of the jurors, 30 percent of the witnesses, and
54 percent of the lawyers are distracted? And isn’t that
ill effect compounded when 36 percent of the jurors, 43
percent of the witnesses, and 54 percent of the lawyers
are nervous in the presence of the cameras? And when
those emotions are coupled with a fear of harm by 65
percent of the jurors, 19 percent of the witnesses, and
24 percent of the lawyers what then becomes of a “fair
trlal”?

A legal system that cannot equaté due process with -
even the “reasonable possibility” of prejudice from the
admission of illicitly acquired evidence can hardly be
expected to tolerate prospects of unfairness of the
dimension demonstrated in the Cleveland data. The
Cleveland experiment should be run again and again
across the country, If its results cannot be replicated,

 place cameras and micfophones have in the courtroom.

then it will be time to consider, and reconsider, the

AWARNESS AND EFFECTS OF CAMERAS
: IN THE COURTROOM
ON JURORS, WITNESSES, LAWYERS,
AND IUDGES*

- (Reprinted with permission from the Cleveland Bar

Journal, Vol. 7, No. 51, May 1980)

AWARENESS OF CAMERAS IN THE COURTROOM
Jurors — 88% yes
Witnesses — 74% yes
Attorneys — 100% yes
Judges — 100% yes

PERCEPTION OF THE COURT AND THE
EFFECT ON ITS PROCEEDINGS

What is the effect of cameras in the courtroom upon

the dignity of the court?
Jurors — 47% decreased, 44% no effect
Witnesses — 21% decreased, 51% no effect : e
Attorneys — 23% decreased, 77% no effect q
Judges — 33% decreased, 66% no effect !

Is the presence of cameras in the courtroom disruptive
of court procedures?
Jurors — 50% yes (12% very disruptive)
Witnesses — 32% yes
Attorneys . — 61% yes
Judges  — 33% yes

Do cameras in the courtroom make the public more
mformed on court procedures?

Witnesses ~ 92% yes

Attorneys — 92% yes

Judges — 66% yes

QUALITY,OF CONCENTRATION OF THE
PARTICIPANTS IN THE TRIAL

Did the cameras distract you? '
Jurors — 50% yes
Witnesses — 30% yes
Attorneys — 54% yes
Judges  — 33% yes

-Did the presence of cameras in the courtroom make

you nervous? :
Jurors — 36% yes
Witnesses — 43% yes
Attorneys — 54% yes
Judges — 100% no

(Please turn to page 51)
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(Continued from page 21)

Did the cameras make you self-conscious?
Jurors — 48% yes
Witnesses — 47% yes
Attorneys — 46% yes

Judges — 100% no
Did the cameras make you more attentive?
Jurors — 82% no

Witnesses — 68% no
Attorneys — 77% no
Judges — 66% no

FEAR OF HARM BY PARTICIPANTS IN THE TRIAL
Jurors — 65% yes (12% extreme)
Witnesses — 19% yes
Attorneys — 24% yes
Judges — 66% no, 33% no answer

PLAYING TO THE CAMERAS

Did you watch yourself on TV?
Jurors — 21% wanted to see self
Jurors — 53% difficult to avoid watching self
Witnesses — 70% yes
Attorneys — 85% yes
Judges — 66% yes

Do cameras in the courtroom extend the length of the
trial? ' :
Attorneys — 62% yes

Is there a danger that the TV exposure an attorney
would gain during trial might influence his decisions
and advice to a client on whether to settle a case or
enter a plea?

Attorneys — 84% yes

Do you feel that the TV exposure given to a judge who

is up for election in the near future might influence his

decisions, even subconsciously, during the trial?
Attorneys — 84% yes

Do cameras in the courtroom exaggerate the impor-
tance of the trial?

Jurors — 50% yes

Witnesses — 59% yes

Attorneys — 77% yes

Judges — 33% yes

Are trial participants more flamboyant as the result of
cameras in the courtroom?
Attorneys — 23% yes

CONSENT FOR CAMERAS IN COURTROOM

Should consent of the lawyer be secured as a condition
precedent to cameras in the courtroom?
Lawyers — 62% yes

Should consent of the parties be secured as a condi-
tion precedent to cameras in the courtroom?
Lawyers — 54% yes

Should feelings of victims be taken into consideration
before having cameras in the courtroom?
Lawyers — 62% given consideration
Lawyers — 38% followed completely

OVERALL, WOULD You FAVOR OR OPPOSE ALLOWING
CaMERAS IN THE COURTOOM?
Jurors — 50% opposed
Witnesses — 40% opposed
Attorneys — 69% opposed
Judges — 33% opposed

*Data supplied by the judges has little or no significance because only
three were involved. Fourteen lawyers responded (74 percent of
those asked), 34 jurors (85 percent of those asked), and 37
witnesses (39 percent of those asked).

Court News

{Continued from page 1)

tain membership in these clubs. This higher stan-
dard,” she continued, *‘is wholly in keeping with the
high standard of conduct imposed on judges by . . .
the commentary to Canon 2:”

Public confidence in the judiciary is eroded by ir-
responsible or improper conduct by judges. A
judge must avoid all impropriety and the appear-
ance of impropriety. He must expect to be the
subject of constant public scrutiny. He must
therefore accept restrictions on his conduct that
might be viewed as burdensome by the ordinary
citizen and should do so freely and willingly.
(Emphasis added.)

Schafran further supported her stance by quoting
the directive of New York Governor Carey and the
New York State Unified Judicial System that states:
*“All judges and nonjudicial employees of the Unified

Court System are prohibited from conducting official
business at clubs or other facilities which restrict
membership or admission on the basis of sex, race,
ethnicity, religion, creed or political affiliation. Reim-
bursement for expenditures at such facilities will be
denied.” (Schafran, of course, called for more than a
restriction againstconducting business at such clubs.)

Schafran also submitted the testimony of Eric
Schnapper on behalf of the NAACP Legal Defense
and Education Fund before the U.S. Senate Commit-
tee on the Judiciary in 1979. He stated that “‘both the
Legal Defense Fund and the Congress have insisted
that there are certain minimal standards that must
be met by any nominee for the federal bench. For
our part we have maintained, and so advised the Ad-
ministration and the Committee, that one extremely
troubling action on the part of a nominee would be
knowing membership in an organization which dis-
criminated on the basis of race, national origin, sex
or religion.” He too noted the commentary to Canon
2, adding,
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AD HOC COMMITTEE OF THE BAR ASSOCIA-
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EFFECT OF CAMERAS IN THE COURTROOM
ON THE PARTICIPANTS IN SUCH A TRIAL
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REPCORT AND RECOMMENDATIONS OF THE
AD HOC COMMITTEE OF THE BAR ASSOCIA-
TION OF GREATER CLEVELAND ON THE
'EFFECT OF CAMERAS IN THE COURTROOM

ON THE PARTICIPANTS IN SUCH A TRIAL

Syllabus #1 .

It'is the Ad Hoc Committee’s unanimous opinion after
studying and evaluating the in-depth attitude question-
naires submitted to judges, jurors, witnesses and attorneys
~who had actually participated in trials involving cameras
in the courtroom, that the position of the Bar Association
of Greater Cleveland adopted by its Board of Trustees on
September 7, 1978, recommending to the Supreme Court of
Ohio the disapproval of the experimental amendment to
Canon 3(A) (7) of the Code of Judicial Conduct and Rule
11 of the Rules of Superintendence which permitted cam-
eras in the courtroom be reaffirmed and conveyed with
this report to the Supreme Court of Ohio. "

Syllabus #2

It is the Ad Hoc Committee’s further unanimous opin-
ion, that if the experimental rules set forth above are not
withdrawn, then the alternate recommendation as approved
by the Trustees on September 7, 1978, that Canon 3(A)
(7) (¢) (iii) be amended to read as follows: “The filming, -
videotaping, recording, or taking of photographs of vie- .
-tims, witnesses, jurors, and parties, who object thereto,
shall be prohibited,” be reaffirmed and conveyed again
. to the Supreme Court of Ohio. :
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HISTORY OF THE STUDY

On June 1, 1979, the Supreme Court of Ohio amended
Canon 3 (A)(7) of the Code of Judicial Conduct, Super-
intendence Rule 11, and Municipal Court Superintendence
Rule 9 to permit cameras in the courtrooms, both trial and

appellate, throughout the State of Ohio on an experi-
mental basis for one year.

The words “cameras in the courtroom” unless the
context otherwise requires, encompasses television film,
and videotape cameras, still photography cameras, tape
recording devices and radio broadcast equipment. -

During the early months of this experimental period,
a well-publicized case in Cuyahoga County entitled, The
State of Ohio v. George Forbes et al., CR 43564 was tele-
vised by WVIZ in Cleveland, Ohio, in its entu'ety :Erom
“gavel to gavel.”

Following the conclusion of this case, the President
of the Bar Association of Greater Cleveland, William L.
Calfee, appointed an Ad Hoc Committee consisting of
Norman W. Shibley, Chairman, William J. Coyne, Aaron
Jacobson, Robert J. Rotatori, John L. Strauch and James
- R. Williams to investigate as objectively as possible, what
- effect, if any, cameras in the courtroom had upon the ad-
* ministration of justice in Cuyahoga County.

Initially, it was deterrm‘ned to prepare in-depth ques-
tionnaires for submission to the judges, attorneys, jurors
 and the witnesses in the Forbes case only

Subsequently, it was declded to broaden the inquiry
~ to include judges, attorneys, jurors and witnesses who had
cameras m the courtroom in two other cases.

I
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Attitude questionnaires originally prepared by experts
in this field from Florida State University and used by the
Florida Supreme Court were secured and adapted for use -
in our study.

The questionnaires were essentially based upon a five
point Lickert scale but with an additional summary ques-
tion permitting the expression of personal views.

The questionnaires while seeking similar information
from the judges, attorneys, jurors and witnesses were
not the same either in number or scope. ‘

The response to the questionnaires and the indi-
vidual’s willingness to respond to further oral inquiry can
only be described as exceptional under any standards.

As the time for the end of the Supreme Court’s one-
year experiment is rapidly approaching, the Ad Hoc Com- -
mittee felt it best to report its findings and conclusions
to date to the officers and Trustees of the Bar Association.

This report, therefore, is concerned only with the re-
sults of answers to the detailed questionnaires as time
has not permitted a follow-up with oral interviews.

Due to the scope and range of the various question-
naires, it seems highly unlikely that any substantive
changes of opinion would result from oral interviews with
the participants. '

It should be added, parenthetlcally, at this point that
‘the Florida Supreme Court originally started to evaluate
their program with oral interviews only to abandon it as
impractical in favor of the questmnnan‘e technique used
by this Committee.
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A SUMMARY OF THE PERCENTAGE
. OF RESPONSES TO THE VARIOUS
s QUESTIONNAIRES
Judicial Questionnaires

Fifty one (51) questions, most with many parts, were
submitted to three (3) Common Pleas Judges who had
presided over trials involving cameras in the courtroom.

All three judges or 1009 answered the questionnaires.

Attorney Questionnaires

Sixty two (62) questions, most with many parts, were
submitted to nineteen (19) lawyers who had participated

- in trials involving cameras in the courtroom.

Fourteen (14) lawyers or 74% responded to the ques-
tionnaires. ; ‘
Jurors Questionnaires

Twenty (20) questions, most with many parts, were
submitted to forty (40) jurors who had participated in

Thirfy four (34) jurors or 85% responded.

- Witness Questionnaires

Thirty three (33) questioris, most ‘containing many

- parts, were submitted to ninety five (95) witnesses' who
- had testified in trials involving cameras in the courtroom..

~ Thirty seven (37) witnesses or 39% responded.
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- Recapitulation of Percentage
of Responses '
Judges - - 100%
“Jurors - - 85%
Attorneys ~ T4%
" Witnesses — 39%

As was stated above, the response to our ’Question}-
naires was exceptionally high.

OBSERVATION
The obvious cannot be overstated.

The opinions and attitudes elicited by the Ad Hoc
Committee were not from professors in a classroom, or
lawyers at a bar association meeting, or judges in a rule-
making conference or media people in their offices but
were opinions and attitudes elicited .from judges, . attor-
neys, jurors and witnesses who had actually participated
in a real trial situation in a real courthouse involving
real cameras in the courtroom.

It seems logical, therefox:e, that their opinions based
on actual experience ought to carry more weight than
people’s opinions that are just that—*opinions.” '

IMPORTANT CAVEAT

Any attempt to find an ‘a“ns;\}ver to the question of
what. effect do cameras in the courtroom have on the
administration of justice which is based upon what a
majority thinks, is way wide of the mark. '

The great constitutional guarantees such as due pro-
cess of law, the right to counsel, freedom from illegal
search and seizure, the Miranda warnings and many other




6

similar safeguards were not brought about as ma]onty '

propositions.

Rather, they were forged throughout the years of
jurisprudence to protect the minorities—sometimes a
minority of one—from the majority.

It goes without saying in our system of justice that
a “majority” of eleven jurors do not convict in a criminal
case.

The real focus, therefore, must be upon whether or
not there is any substantial or in some cases any adverse
effect on the fau‘ and just admxmstrahon of justice.

With life or freedom at stake, any impairment of
the capacity of any of the participants in the trial to

attentively and fairly receive or give evidence, unaccept- »

ably compromises our system of justice.

A SUMMARY OF THE RESPONSES BY THE JUDGES,
LAWYERS, JURORS AND WITNESSES TO
-OUR QUESTIONNAIRES ".

L
Awareness of Cameras in the Courtroom
Jurors ~ 88% yes
Witnesses - 74% yes
Attorneys ~ 100% yes
Judges - 100% yes
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IL.
. Perception of the Court and the Effect on its
. Proceedings

What is the effect of cameras in the .
s courtroom upon the dignity of the court?
Jurors — 47% decreased, 44% no effect
Witnesses — 21% decreased, 51% no effect
Attorneys ~ 23% decreased, 77% no effect
Judges - 33% decreased, 66% no effect

Is the presence of cameras in the court-
room disruptive of court procedures?

Jurors - 50% yes, (12% very disruptive)
Witnesses — 329 yes | :
. Attorneys — 61% yes
- Judges - 33% yes
Do cameras in the courtroom make the
public more informed on court proce- .
dures? '
" Witnesses — 92% Yyes
Attorneys — 92% yes
Judges = - 66% yes

o L

The Quality of Concentration of the Participants
; ‘ ~ in the Trial - )

~ Did the cameras distract you? )

‘Jurors ~ 50% yes .
Witnesses — 30% yes
.Attorneys ~ 54% yes
Judges = - 33% yes
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Did the presence of cameras in the court-
room make you nervous? .

Jurors - 36% yes
Witnesses — 43% yes
Attorneys — 54% yes -
Judges - 100% no

- Did the cameras make you self-conscious?

<

Jurors —- 48% yes
Witnesses - 47% yes
Attorneys ~ 46% yes
Judges - 100% no

Did the cameras make you more attentive?

Jurors - 82% no
Witnesses —~ 68% no
Attorneys ~ 77% no
Judges - 66% no .

Iv.
Fear of Harm by the Participants.
: ~ in the Trial :
Jurors - 65% yes (12% extreme)

Witnesses ~ 19% yes
- Attorneys ~ 24% yes :
"~ Judges -~ 66% no, 33% no answer |
V.
Playing to the Cameras E
Did you watch yourself on T.V.?

© . Jurors ~ 21% wanted to see self
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Jurors - 53% difficult to avoid

, watching - self
* Witnesses — 70% yes o
Attorneys — 85% yes
Judges - 66% yes

] .
Do cameras in the courtroom extend the
length of the trial?

Attorneys - 62% yes

Is there a danger that the T.V. exposure
an attorney would gain during trial might
influence his decisions and advice to a
client on whether to settle a case or enter
a plea?

Attorneys — 84% yes
Do you feel that the T.V. exposure given
to a judge who is up for election in the

near future might influence his decisions,
even subconsciously, during the trial?

Attorneys - 84% yes

Do cameras in the courtroom exaggerate
the importance of the trial?
| Jurors - 50% yes
Witnesses - 59% yes
Attorneys — 77% yes
Judges - 33% yes

Are trial participants more flamboyant as
the result of cameras in the courtroom?

Attorneys - 23% yes
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VI
Consent for Cameras in Courtroom.
Should consent of the lawyer be secured

as a condition precedent to cameras in
the courtroom? \

Lawyers. ~ 62% yes

Should consent of the parties be secured
as a condition precedent to cameras in
the courtroom?

Lawyers ~ 54% yes

~Should feelings of victims be taken into
consideration before having cameras in
the courtroom?

' Lawyers — 62% given consideration
Lawyers ~ 38% followed completely

VIL

Overall, would you favor or oppose al-
~ lowing cameras in the courtroom?

Jurors - 50% opposed
Jurors ~ 58% opposed who
had opinion
- Witnesses — 40% opposed’
Witnesses — 44% opposed who
, ~ had opinion
Attorneys - 69% opposed
Judges - 33% opposed

RSP SHCS U S
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SUMMARY

It should be clear to all, even with a cursory analysis
of the results of the responses to our questionnaires, that
a very substantial adverse and chilling psychological effect
on justice does in fact exist as pertains to all the partic-
ipants—judges, lawyers, jurors and witnesses—in a case
involving cameras in the courtroom. ‘

CONCLUSION

The position adopted by the Trustees of the Bar
Association of Greater Cleveland on September 7, 1978,
in opposition to cameras in the courtroom should be re-
affirmed in its entirety and conveyed with this report
to the Supreme Court of Ohio.

Norman W. SHiBLEY
Chairman
WiLriam J. Coyne
AARON JAcoBsON
RoBeRT J. ROTATORI
Jonn L. StraUCH
JamMmes R. WiLriams

Members
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APPENDIX I
The Committee felt it would be of interest to attach

some of the narrative comments by actual participants
in a trial involving cameras in the courtroom.

JUDICIAL COMMENTS

The equipment is no problem. In fact neither are
the operators. The problem lies with the reporters who
lack understanding and concern for the courts. They are
only interested in themselves and their product.

WITNESSES’ COMMENTS

I believe that many judges, attorneys & witnesses,
once they realize the proceedings are being televised,
will turn it into an acting audition. Also, there is a dif-
ference between making a fool of a witness before a mass
audience and just the people in the courtroom. Once this
has occurred, people will be reluctant to appear as a wit- -
ness. If some proceedings are televised then all pro-

‘ceedings should be and not just select cases. The public

should get an overall picture of what really occurs in the
court system and not only special, selected cases.

This makes a “soap opera” of the system.

Cases in which victims and/or witneéses would be
unduly embarrassed by their own testimony or the testi-
mony of others, should not be televised.

For this reason trials involving any forms of sexual'
crimes should be excluded.

Unfortunately, this- will severely limit the audience

and will eventually discourage TV stations from broad-
casting trials,




s s & w3 i i O =+ WPt e

14

I feel that it is important to have photographic equip-
ment in the courts to give the general public an idea
how the legal system really works.

Thank you.

The use of television cameras in the courtroom are
a very good’ way to reveal to the public some of the
procedures of the court. Also, there are many people
today who have never seen the inside of a courtroom.
This may in some way encourage them to seek more
information on today’s judicial system and its procedures.

I cannot make any comment since I have not been
and was not told or aware of any camera, TV or radio
in the courtroom while I was on the witness stand.

- Witnesses, including police officers, often say things
which do not come out right, and thus appear ridiculous.
It is embarrassing enough for the witness to have erred
in front of the persons in attendance (judge, jury, spec-
tators, etc.); much less have it broadcast for the rest of
the world to see. It is also embarrassing enough for
victims to relate happenings, especially sexual happenings
but knowing that it is being filmed and recorded, would
add trauma. Unfortunately, I have no confidence in the
media’s discretionary abilities or desires. '

_ As a result of the media coverage and resultant
- publicity, T fear that my career may have been damaged.
"1 felt that my testimony was a civic duty but, in subse-
‘quent job interviews, I came to realize I paid a dear
pr1ce in the performance of that . duty.

. As a frequent witness in civil and cmmnal trials,
and as an individual who is accustomed to regular ex-
- ‘posure to the news media as a consequence of my pro-
fessional activities, I, personally, do not feel at all disturbed
by the presence of cameras, whatever their type, and
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cameramen in the courtroom. I have no solid opinions
on the effect of the presence of the news media accoutre-
ments on the administration of justice.

" JURORS’ COMMENTS

Even ‘though the effects of the TV cameras were
minimal there still was some distraction due to their
presence. Even a small amount of distraction is too much.
A juror cannot take notes and must rely only on what
he sees and hears. Distraction even momentarily could
cause him to miss a word or phrase which could have
major significance in the case.

The media had been instructed not to film or televise
pictures of the jury and yet they attempted to do so
anyway. 1 feel the media are incapable of following
court instructions. Further, the media acts as judge and
jury. And, the media will do almost anything, right or
wrong, to make “news” of a particular trial. They never
state even the most fundamental facts for both sides of
an issue. They take sides. Such should not be the case
in a trial.

I truly feel that in a long criminal case there are

enough disruptions, due to the nature of the case, and -

also due to the entrance and exodus of spectators and
reporters that the presence of cameras works a further
burden on the court. It is sometimes difficult to hear a
witness. . Therefore, I feel that the courtroom should be
as quiet and uncluttered as possible.

Our judge did not permit photographs to be taken
of the jurors, at our request. I see no reason for cameras
in the courtroom and am totally opposed to their presence.
Had we been photographed my responses to the above
questions would- have been far stronger! N




16

I oppose strongly media (TV) in the courtroom. While
the jury was advised by the judge that portions of the
trial would be televised the jury would not be shown—
it was. s Serving on this jury, to say the least, was most
difficult—emotionally, physically and trying to bring in
the right verdict on all counts according to the law—with
the clicking of the camera and movement it was most
distracting. Talk about rights—I believe it violates the
rights of the jurors.

It was very disruptive when the judge had to stop
talking in the middle of a sentence because the cameras
were making so much noise, or when they took a shot
and the judge had to tell them they could not use it.
It was also extremely difficult for me outside of the
courtroom, since the case was so publicized many people
tried to talk to me about the case—when I could not
discuss it. I felt that if there were no cameras inside
the courtroom—it would have been a little easier on my-
self and not so much pressure outside the courtroom.

Television coverage may not be right for all trials!
But it is good, to a point on informing the people on
what is going on. '

- Inregards to the questions #17 & #18. From the time
we were taken to view the sites to 3 days after the
trial I was bothered by the news media and newspapers. -
Also from people whom I know but did not say what
case I was on after viewing the sites and the media
~ giving coverage I was called so often I refused to answer
" the phone. I was so unhappy with the whole case—jury
selection (I felt being questioned separately made me feel
like I was on trial) and treatment by the judge—defen-
dants lawyers and prosecutors before—during—and after
I hope I’'m never called for jury duty again.
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I feel like when I was on camera in the courtroom
that I was afraid because although someone might know
me on there and they will be coming after me, but I
did it because I know God was with me.

6 ATTORNEYS’ COMMENTS

My client, the defendant, did not want media cov-
erage. As an important party to the action, I believe
his wishes should have been respected.

STOP IT!

I oppose the use of TV in a courtroom. The distrac-
tions are too great. In two trials that I participated in
which had extensive TV, radio and still camera coverage
—I noticed that jurors would be constantly looking at
the media and reporters’ activities.

My experience is limited to a single, total coverage
political case. The prosecution of that case had been
instituted by a newspaper that was hell-bent for convic-
tions (and a Pulitzer Prize). In my opinion, the tfotal
TV, radio and photographic coverage helped to counteract

the massive uncontrolled propaganda of the powerful

newspaper and enabled the citizens of this community to
reach a clearer understanding of the real issues involved.
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OFFICE OF THE PUBLIC DEFENDER

605 Minnesota Building, St. Paul, Minn ., 55101 (612) 298-5797
William E. Falvey, Chief Public Defender

October 1, 1981

Mr. John Pillsbury, Jr., Chairman
Minnesota Advisory Commission on

Cameras in the Courtroom .
Minnesota Supreme Court i
3tate Capitol Building - '
St. Paul, MN 55155 :

Dear Chairman Pillsbury:

Since I cannot personally appear at your upcoming hearings
on the subject of "Cameras in the Courtroom" I am writing
this letter to express my views, and I would ask that my
letter become part of your records.

I have been an attorney since 1966 and Chief Public Defender
of Ramsey County since October of 1973, Throughout my legal
career I have been intimately involved with the Criminal
Justice System at the trial court level. At the present time
my office represents over 8,000 people a year in criminal and
juvenile proceedings. _

I am unalterably opposed to cameras in the courtroom, par-
ticularly in criminal cases. I believe that such media presence
in a courtroom would seriously jeopardize the defendant's

right to a fair trial, and to allow the same would dangerously
undermine our criminal justice system.

From many years of dealing with people in courtroom settings,
it is my belief that human nature is such that with the eye
of the camera upon them, judges, prosecutors, defense counsel,
witnesses and jurors would have a tendency to act or react in
ways inconsistent with substantiative fairness.

Exhibit (!
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Mr. John Pillsbury
Page Two October 1, 1981

The trial of a lawsuit, particularly a criminal lawsuit,

is very serious business in that the rights of the public
and of individuals are at stake. In my view, cameras would
only contribute to a carnival-type atmosphere and in no
way serve any compelling public interest.

Again, I would hope that you would make the comments con-
tained in this letter a part of your record.

Respectfully submitted,
i i -
Wbe/tﬂmz e A,._g%
William E. Falvey

WEF/cms




| Exhibit (2.
Nistric! Court of Mlinnesota

NINTH JUDICIAL DISTRICT

CHAMBERS OF JUDGE JOHN A. SPELLACY/COURTHQUSE/ P, 0. BOX 237/GRAND RAPIOS, MINN. 565744

- September 10, 1981

Mr. John S. Pillsbury

Advisory Committee on Cameras in the Court
Minnecsota Supreme Court

State Capitol

St. Paul, Minnesota 55155

Dear Mr. Pillsbury:

I wish to echo the sentiments of Judge Summers, so aptly expressed
in his letter of September 9, 1981. I am informed by Judge
Richard Kantorowicz that the "minority" of Judges who are not
opposed’ to camera coverage is growing and, at least among District
Judges, is within 10 votes of becoming a majority.

I spea only for myself when I suggest that some Judges may oppose
cameras because they are not anxious for the public to see how
they manage a Court Room and what hours they work. I believe the
(;/ public has a right to see what is going on, and that the value of

public knowledge and understanding greatly outweighs potential
prejudice to litigants.

There is bound to be an occasional clash between the Court system
and news media. Open coverage of Court trials will, in the long
run, foster greater responsibility and understanding on the part

of those seeking the right to film and photograph Court proceed-
ings.

Sincerely yours,

cc: Honorable Joseph P. Summg¢rs
Honorable Richard Kantorowicz
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September 1, 1981

Mr. John S. Pillsbury, Jr.

C/0 Minnesota Advisory Commission
on Cameras in the Courtroom

123 State Capitol Building

St. Paul, MN 55155

Dear Mr. Pillsbury:

In reply to your recent letter to our organization
concerning the September 10, 1981 dead-line for
filing a proposed agenda and witness list for
those who wished to call their views to the
attention of the Commission, be advised that

the Executive Committee of our Association has
authorized me to present our position before the
Commission by way of this letter.

In June of 1978, at our Annual Meeting in
St. Paul, the Association adopted a
resolution wherein we "opposed the use

of cameras and recordlng equipment in all
trial courtrooms in this state."

Thereafter, in June of 1979, at our Annual
Meeting in Bloomington, we reaffirmed this
position by adopting a Committee Report

of our News Media and the Courtroom Committee
which opposed the use of cameras in the
trial courtrooms of our state by a vote of
approximately 52 to 9.

More recently, in June of 1980, at our

Annual Meeting in Rochester, we again
affirmed our opposition to this concept

by approving a motion to adopt the Minority
Report of the Minnesota State Bar Association
Joint Bar, Press, Radio and TV Committee,
which opposed any change in Minnesota
Standards of Judicial Responsibility No. 3a.7.

The matter was not addressed at our June
1981 Meeting in Duluth because it had not
been placed on the agenda.
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I believe that it is fair to state that the great majority
of the members of our Association of trial judges are of the
opinion that the pressure for this change is motivated more
by an interest in the "entertainment" value involved in a ‘
relaxation of the Standard than by an interest in any ‘
"educational" value that might result therefrom. I also %
think that the Commission might well keep in mind in rendering :
their recommendations to the Supreme Court on this matter

that the trial judges are the persons primarily charged

with the responsibility of making sure that the "search

for the truth", which we call a trial, is fairly conducted.

JMF/clm
enclosure MSBA Minority Report
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: L MINORITY STATEMENT

The undersigned members of the committee oppose any changein Minnesota
Standards of Judicial Responsibility No. IIA.6 [ABA Judicial Canon No. 3A.(T}},
as well as any experimental program of cameras in the trial courts, for the
following reasons: -

1. The determination of whether cameras and electronic media should be
in the courtroom and whether their presence will deny a fair trial is the
primary responsibility of the trial bench, assisted by the trial bar. Rules of
Procedure, therefore, which deprive the trial bench and bar of this function
and responsibility are, therefore, inappropriate. ‘

|

|
2. While the physical distractions of cameras and other electronic de- }
vices have been lessened by state-of-the-art improvements, the subtle psy- |
chological distractions resuiting from their presence have sufficient ad-
verse impact upon jurors and witnesses to detract from the full presenta-
tion and careful evaluation of evidence in both civil and criminal cases.

3. Since commercial television stations would offer minimal coverage of
court proceedings, their impact on the public's perception of the judicial ;
system would also be minimal. Foee m s amr e

4. The courts of this state should not become vehicies for entertainment :
or involved in the perennial ratings war between competing television sta- P
tions.

5. There are two effective means of educating the public in the intri-
cacies of the judicial system, and both of them are available today. Surveys
of jurors show that the most desirable method is to involve them as jurors,
because only in this way can they get a contextually correct perspective of
the system. As an alternative to this method. complete “gavel-to-gavel”
coverage of a full trial by a recognized educational institution for use in its
curriculum would have similar value. This, of course, is presently available

( ‘ under Canon 3A.7. .

6. There is neither urgency nor inevitability about the use of cameras
and other electronic devices in the courtrooms, except in the minds of
media people. While the media continues to urge their use, the trial bench
and trial bar are strongly opposed to it.

7. The three reasons given by Chief Justice Warren in his concurring
opinion in Estes v. Tezas, 381 U.S. 532, in support of his conclusion that
televising criminal trials violates the Sixth and Fourteenth Amendment
rights of criminal defendants have the same validity today as they did at

e s o e e ot e en b the time of E'stes and are as violative of the right to a fair trialin a criminal
T T case today as they were at that time. Those reasons are as follows:

a. Televising trials would divert them from their proper purpose
and would have an inevitable impact on the participants.

b. Televising trials would give the pubic the wrong impression
about the purpose of trials, thus detracting from the dignity of court
proceedings and lessening the reliability of them.

¢. Televising trials singles out certain defendants and subjects them
to trials under prejudicial conditions not experienced by others.

Respectfully submitted,
The Honorable Kenneth W, Bull,
Mark W. Gehan, Jr.,
The Honorable Otis H. Godfrey,
William J. Mauzy,
The Honorable Hyam Segell,

.~ The Honorable Crane Winton.

"~ o* . —
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STATE OF MINNESOTA

DISTRICT COURT
SECOND DISTRICT

JOSEPH P. SUMMERS
JUDGE

September 9, 1981

Mr. John S. Pillsbury

Advisory Committee on Cameras in the Court
Minnesota Supreme Court

State Capitol

St. Paul, MN. 55155

Dear Mr. Pillsbury:

Although the Minnesota District Judges' Association is
on record as opposed to allowing coverage of the courts
through modern technology, there is a substantial minority of
judges who believe that radio, television, and still camera
can have access to court proceedings without hurting the
process or -the participants.

(;) ' I hold that belief myself. The arguments pro and con have
‘been repeated ad nauseam and I shall not go into them except
to say that both sides proceed from visceral reactions rather
than reason.’

I do wish to call to the committee's attention my personal
belief that I can accommodate electronic and photographic
coverage in my court without any adverse effect on the dispensa-
tion of justice and my feeling that such coverage would be an
important step forward in improving citizen support for the
legal system.

Sincerely,

JOSEPH P. SUMMERS

JPS:hk

C

Court House, Saint Paul, Minnesota 55102 612 298-4759
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SIDNEY E. KANER
Attorney at Law
Q Sidney E. Kaner 508 Alworth Building Robert M. Kaner
Home: 525-5332 Duluth, Minnesota 55802 Home: 722-0620

Phone: 218/727-1533

September 8, 1981

Ms. Deb Regan

Law Clerk of Chief Justice Robert J. Sheran
Office of the Clerk of the Minnesota Supreme Court
123 State Capitol Building

St. Paul, MN 55155

Re: Modification of Canon 3A(7) of the Minnesota Code of Judicial Conduct
File No. 81-300

Dear Ms. Regan:

‘ Enclosed you will find letter of Chief Judge Mitchell A. Dubow, District
(./ Court of the Sixth Judicial District, dated September 4, 1981, and a
copy of the Resolution enclosed in Judge Dubow's letter.

Please file the aforesaid in the records of the Commission pursuant to -
Rule 6.06 of the Order of the Minnesota Supreme Court dated August 10,

1981.
Yours very t.
///STE;EY E. KAN
SEK:smd -
Enclosures

cc: Hon. Mitchell A. Dubow, Chief Judge

Hon. John M, Fitzgerald, President,
Minnesota District Judges Association

Hon. Donald C. Odden
Hon. Jack J. Litman
Hon. David S. Bouschor
Hon. Charles T. Barnes
Hon. Joseph R. Scherkenbach



CHAMBERS OF September 4, 1981
MITCHELL A. DUBOW

Jupok

cc: The Honorable John M. Fitzgerald, President

DISTRICT COURT OF MINNESOTA
SIXTH JUDICIAL DISTRICT -
' VIRGINIA
85792

Mr. Sidney E. Kaner, Member Minnesota

Advisory Commission on Cameras in the Courtroom
508 Alworth Building
Duluth, Minnesota 55802

Dear Mr. Kaner:

In response to your communication dated
August 24, 1981, addressed to the six judges of
the District Court of the Sixth Judicial District,
and in their behalf, I wish to state that our unanimous
view is in complete support of the position taken
by the Minnesota District Judges Association in
opposition to the proposed modification of Canon 3A(7)
of the Minnesota Code of Judicial conduct relating to
cameras in the courtyoom, as stated in the attached
copy of Resolution adopted by the Association.

- Very truly yours,

Chief Judge

]

Minnesota District Judges Association

pc: The Honorable Donald C. Odden
The Honorable Jack J. Litman
The Honorable David S. Bouschor
The Honorable Charles T. Barnes
The Honorable Joseph R. Scherkenbach

MAD/dmu




RESOLUTION

. WBEREAS, on January 26, 1981, in its decieiqn in ChandZen v.
(;J FLorida the United States Supreme Court determined that because it has
‘no supervisory authority over state courts,. it could not p:ehibit'in;
all cases experiments involving electrenic media, and, ;
WHEREAS, there is no comprehensive empirical data Irom whlch to
determlne whether the subtle psychologlcal dlstractlons he~ult1ng £rom
- the presence of cameras and other electronic devices have zn adverse
impact upon jurors and witnesses, and,
WHEREAS, the concurring opinion of Justice White in Chandlexr v.
' Flornida recognizes that there are real risks in televising criminal
frials over a defendant's ocbjections and that all trial.c0t:ts should
se free to avoid this hazard by not permitting televised trials, and,
WHEREAS, although television technology has advanceé since the

decision in Estes v. Texas and the physical distractions of cameras

have been lessened by state-of-the-art improvements, the "subtle ca-
pacities for serious mischief," which may be’caused by the extraneouc
influence of television cameras, have in no wey been di».n~~:ed, and,
WHEREAS, all of the federal courts of this country and the vast
majority of state trial courts continue to recognize the seriscus prob-
lens which may result from the use of cameras and other recordingﬂaevices

in a trial court,

Now, therefore, BE IT RESOLVED that the Minnesota Disirict Judges

Association declares its continuing opposition to the use of cameras and
recording equipment in all trial courts of this state and =o any change

in Canon 3(A)7 of the Code of Judicial Conduct.
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MARTIN J. MANSUR

: JUDGE

DAKOTA COUNTY GOVERNMENT CENTER
HASTINGS, MINNESOTA 58033

STATE O MINNESOTA
DISTRICT COURT, FIRST JUDICGIAL DISTRICT

September 25, 1981

Mr. John Pillsbury, Jr.

Chairman, Minnesota Advisory Commission
on Cameras in the Courtroom

State Capitol -

St. Paul, Minnesota 55155

Dear Mr. Pillsbury:

I am writing to you to voice my opposition to the use of cameras in
the courtrooms. My opposition is based upon over thirteen years of
experience as a trial judge in every level of our state trial courts.

It is difficult to envision under what circumstances that television
coverage of any litigation would be informatiwe to the public. To be
fair to all participants the coverage would have to include the entire
trial, not some specific evidence which would tend to be taken out of

(;J context and not be givwen its full meaning. The public not only has a
right to know but also a right to be informed. The doors of the court-
rooms are in practically all cases open for the public. The argument
that people cannot take time off from work is without merit, since I
am at a loss to determine how a thirty-second flash on the screen of
some aspect of any trial will fulfill this right.

Should there be a desire to film an entire trial for educational
purposes in any of our schools, I am of the opinion that the Canons’
of Judicial Conduct as now promulgated provide for the appropriate
relief to allow for such filming, and if there be any doubt then an
amendment to that end could be effected.

Chief Justice Burger has stated that use of cameras is permissible in
the state courts if the individual states so mandate, but the use of
cameras is forbidden in the federal conrts. One does not have to be
a legal scholar to appreciate the redundancy of such a pronouncement.
Certainly the state courts as well as the federal courts affect the
rights of our citizens and the public's right to know. I am at a
loss to find any basis for this distinction, save and except the
federal judiciary sees no benefit whatsoever to be derived from the
use of cameras in their courtrooms.

Our strength as a democracy is built in part upon the separation of our
- three branches of government, and we who serve in the judicial branch
strive to give meaning to "one's right to be tried by a fair and
(;j impartial jury of one's peers." The introduction of cameras in the
courtrooms will hinder this constitutional right. What, may I ask, is
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more important to our form of government, the right of litigants to
have their claims, regardless of size and even merit, litigated in a
judicial atmosphere or the need to present on the evening news in
between commercials ranging from dog food to Tampons matters of great
importance to our litigants and to our form of government.

You should be, and I have no reason to believe that you are not, proud

of our judiciary in this state. We rank near the top nationwide, and

we are proud of our achievements, and we shall continue to dedicate
ourselves to serve the people of this state and to guarantee to all ok
of our residents who have need to seek redress in the courts the ‘ :
fundamental concept of fairness and impartiality guaranteed to them

by our constitution.

Finally, please, before you decide, you and members of your commission
should ask yourselves: "What purpose will a one-minute report of any
trial on the television screen serve?"

Thank you.
Sincerely,
m‘L:
rtin Manhsur
MJIM/ovw

cc: Honorable Hyam Segell
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Courtroom Coverage: The Effects of
Being Televised

JAMES L. HOYT

Dr. Hoyt is an Associate Professor and Head of the Broadcast
News Sequence in the School of Journalism and Mecss Com-
munication at the University of Wisconsin. (Menuscript ac-
cepted April, 1976).

“Free press and fair trial” has become an umbrella term cover-
ing a host of concerns and controversies involving journalists, law-
yers, and the judiciary. Under this topic few issues have been as
intensely debated as the question of whether journalists’ cameras
and other electronic equipment should be permitted inside cour:-
rooms during trials. For the most part the judicial and legal profes-
sions have opposed such devices in courtrooms whereas journalists
and their professional organizations have argued against restrict-
ing any type of media coverage of public trials.

Much of the debate stems from the 1930s when. in reaction to
photographic coverage of the Bruno Hauptman trial. the American
Bar Association passed Canon 35 of its Canons of Professional
Ethics.! The Canon, passed at the organization's 1937 convention,
originally read, in part, “The taking of photographs in the cour:-
room during sessions of the court or recesses between sessions. and
the broadcasting of court proceedings. are calculated to detrac:
from the essential dignity of the proceedings. degrade the court.
and create misconceptions with respect thereto in the mind of the
public, and should not be permitted.

In 1952 the ABA amended Canon 35 to specifically include a
prohibition against television coverage of courtrooms,® and added
the clause, “distract the witness in giving his testimony.” as an
additional danger of permitting photographers in courtrooms.
Then in 1963 the ABA omitted the words “are calculated to” and
*“degrade the court.””* A canon of the ABA. of course, has no legal
standing, but the ABA members worked to enact the canon into
state laws or court regulations and succeeded in implementing
some form of prohibition of broadcasting, televising, or photo-
graphing a trial in virtually every state.?

487
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Further impetus was added to the issue on June 7, 1965 when
the Supreme Court of the United States overturned the Texas
swindling conviction of Billie Sol Estes on the grounds that Estes
had failed to receive a fair trial because his Texas trial had been
televised.* The various justices’ opinions in the 5 to 4 decision
represented most of the principal arguments which had been raised
since the original passage of Canon 35.

The court’s majority emphasized not so much the physical dis-
traction of cameras and photographers in the courtroom as they
did the psychological distraction of participants in a trial knowing
they are being televised. In the majority opinion Justice Tom Clark
wrote, “The impact upon a witness of the knowledge that he is
being viewed by a vast audience is simply incalculable. Some may
be demoralized and frightened, some cocky and given to overstate-
ment; memories may falter, as with anyone speaking publicly, and
accuracy of statement may be severely undermined. . . .”” And
Chief Justice Earl Warren, in a concurring opinion, wrote, “The
evil of televised trials . . . lies not in the noise and appearance of
the cameras, but in the trial participants’ awareness that they are
being televised. . . . '

The dissenting justices generally agreed with the traditional pos-
itions held by journalists. Justice Potter Stewart, in the dissenting
opinion, wrote, “The suggestion that there are limits upon the
public’s right to know what goes on in the courts causes me deep
concern. The idea of imposing upon any medium of communica-
tions the burden of justifying its presence is contrary to where I had
always thought the presumption must lie in the area of First
Amendment freedoms. . . . And Justice Byron White, arguing
for more data on the issue, wrote, “In my view, the currently avail-
able materials assessing the effect of cameras in the courtroom are
too sparse and fragmentary to constitute the basis for a constitu-
tional judgment permanently barring any and all forms of televi-
sion.”"? '

Trial judges seem to have taken the Estes decision to heart de-
spite the narrowness of the decision. A Madison, Wisconsin judge
ruled against televising a taxpavers' suit against the city primarily
because of the Estes decision."! A 1970 survey of trial judges from
throughout the country reported that 92% of the 483 judges polled
believed television cameras should not be permitted to operate in
courtrooms during trials.”
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Despite the generally discouraging climate for trial coverage by
television, however, a number of recent developments have given
broadcast journalists some encouragement. In 1970 National Edu-
cational Television carried extensive excerpts of a trial filmed in
Denver. At the time Colorado was one of two states which permit-
ted judges to decide if cameras could operate in their courtrooms.
The program. entitled “Trial: City and County of Denver vs.
Lauren R. Watson,” was serialized by the network and shown
nightly for a week. In 1971 a Wichita. Kansas. judge permitted
KAKE-TV of Wichita to film a juvenile court hearing. The station
used the film in its newscasts and the judge, in supporting his
decision to allow the television coverage, said, “We must be smart
enough to be able to establish a system whereby the public can be
informed and the judicial decorum maintained.”®

Recent movements toward & more accommodating position re-
garding television coverage of trials extend even beyond these ex-
perimental cases. In Seattle, following experimental coverage of a
manslaughter trial (The coverage was not actually telecast.) a
committee of judges, lawyers, and journalists. chaired by the chief
justice of the Washington Supreme Court, recommended in 1975
that Washington state courts be opened to broadcast coverage.*

The Florida Supreme Court recently agreed to permit television
cameras in some state courtrooms. The experiment, which has
been opposed by the Florida Bar Association, involves an initial
test of one civil and one criminal case in which all parties to the
trial and witnesses must consent to being televised.! And in Ala-
bama, the state’s supreme court adopted new “Canons of Judicial
Ethics” which could open courtrooms in that state to broadcast
coverage.” In a “Commentary’”’ section, the Canons say, “It is now
universally recognized that the dignity of a church service is not
affected in any degree by photographing or broadcasting by televi-
sion or radio . . . when sophisticated and advanced equipment
and technology is used.”"

The overall controversy about cameras in courtrooms is unusual
for the lack of specific data which have been brought to bear on
the questions raised. When two U.S. Supreme Court justices sug-
gest, in opinions, that during televised trials witnesses’ memories
may fail and the accuracy of their statements may dimirish, one
expects to find compelling supporting data, But such evidence has
not been systematically produced. The current study attempted to
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experimentally test that speculation, to determine if. in fact, indi-
viduals are affected by the awareness that they are being televised.

The study simulated some of the pressures placed on witnesses
in a courtroom setting while at the same time maintaining experi-
mental control so the results could be meaningfully analvzed. Sub-
jects were shown a brief film containing rather detailed informa-
tion, then were asked specific questions about the content of the
film. While answering the questions they were either facing a con-
spicuous television camera purportedly recording their answers to
be viewed by a large number of people, or an unobtrusive camera
hidden behind a mirror, or no camera at all.

Based on the assumptions obvious in the reasoning of Justices
Clark and Warren it was predicted that when they were televised
(whether by an obtrusive or unobtrusive camera) the participants
would recall significantly less correct information about the film
than when they were not being televised. Because a number of the
recent proposals for courtroom coverage by television have men-

tioned that cameras should be camouflaged,” the unobtrusive

camera condition was included to determine the effects of hiding
the camera.

Method

Subjects were 36 volunteers enrolled in a media and society class
at the University of Wisconsin, Madison. The course, being offered
during the summer session, contained a highly heterogeneous stu-
dent population, consisting of a mixture of undergraduates, gradu-
ate students, and special students on campus only for the summer.
It also included a number of military personnel participating in the
school’s annual public relations institute.

Each subject participated individually in an experimental ses-
sion which lasted about 15 minutes. When subjects arrived at the
experimental room they were met by the experimenter, an under-
graduate female unknown to the participants. Subjects were
seated at a table near the center of a large room and told the study
was an attempt to assess the “‘effectiveness of some different types
of media presentations.” Their only other initial instruction told
them they were going to see a brief film “containing a feature story
recently used by a number of television stations.”

All subjects were then shown a two-minute color film describing

bt -
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the operation of the Federal German Post Office in West Berlin.
The film described the various functions of the post office, such as
operating telephone and telegraph services, banking, radio and
television transmissions. intercity buses. and the mail. The film
was selected because it contained a substantial amount of specific,
detailed information and was a subject most likely unfamiliar to
the participants in the study. As it turned out, one of the military
students had been stationed in Berlin and was familiar with the
post office there. He was dismissed as a subject and his responses
discarded.

After viewing the film there was a pause of a few minutes after
which the subjects were given some general instructions repeating
much of what they had been told at the start of the session. Then
the experimenter said, “I now have a few questions to ask you
about what you have just seen. Please answer each as directly as
you can.” This was the first hint the subjects had that they were
going to be required to answer specific questions about the content
of the film. The experimenter then mentioned that she would take
notes about their answers. From this point on the treatment varied
according to condition. The subjects had initially been assigned
randomly to one of three conditions: (a) obtrusive camera condi-
tion, (b) unobtrusive camera condition, and (c) no camera condi-
tion.

In the obtrusive camera condition a television camera was situ-
ated in the room in front of the subjects and to the side of the
experimenter. The lens of the camera was pointed directly at the
subjects. In this condition the experimenter included, as the final
part of the instruction, “We have a television camera operating
here which is connected to a videotape recorder so we can record
your answers. These videotapes will be used as part of a follow-up
study in the fall and at that time will probably be seen by a large
number of people.” The final sentence was included 10 add to the
realism of the setting, causing the participants to actually believe
that their performances would be seen by others.

In the unobtrusive camera condition the same television camera
was located in the same spot, but a full-length mirror was placed
in front of the camera so it could not be seen from the respondents’
chair. The instruction was the same as that received by those
subjects in the obtrusive camera condition, except it said, “We
have a television camera operating behind this two-way mirror.
The camera is connected toa. . . .”
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In the no camera condition the camera was simply removed from
the room and no mention was made of it in the instructions which
read simply, “I'll be jotting down a few notes about your answers
because they will be used as part of a follow-up study in the fall,
and at that time will probably be seen by a large number of peo-
ple.” It was felt it was important to create the same belief that
even though there was no camera, just as in an actual courtroom
situation, the participants should be aware that their answers
would be widely circulated even though not electronically recorded
in the courtroom. '

Each subject was then asked six specific questions about the
content of the film. The questions and answers were recorded for
subsequent analysis on an audio cassette recorder hidden from the
subjects’ view. The questions were developed and pre-tested for
clarity, precision, and comprehensiveness. Two of them were:
“What services are handled by the Federal German Post Office?”
And: “What do humans need to do in the sorting and distributing
of letters in the computer-controlled post office in West Berlin?”

After the questions were asked and the answers recorded, the
subjects were dismissed and asked to not discuss the study with
their classmates. All testing was completed in four consecutive
days, thus minimizing the opportunity for discussion among past
and future participants.

Results

Coding: Coders carefully listened to the audio tapes of the an-
swers to the six questions, coding a number of items, both in terms
of speech characteristics and content. For example, using stop
watches, they coded such things as latency (time from end of ques-
tion until start of answer) and total time talking. Coders aiso
counted the number of words generated by each subject in answer-

ing the questions and the number of times each asked for clarifica-
tion.

Prior to the actual coding a list was compiled which included all
possible correct answers for each of the six questions. The coders
then checked each component of each answer against this list and
coded each part of each answer as either correct or incorrect.

The tabulating of the times was done by a single coder, with a
second coder independently timing a sample of the respondents to

ke day
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check for accuracy of coding. The two coders agreed with each
other within one-half second on all timings, thus establishing the
accuracy of the coding. Two coders independently did all the con-
tent coding and they agreed with each other in 92% of the cases.
For those on which they disagreed a compromise code was reached.

Anclyses: With 12 subjects in each of the three conditions, a
series of one-way analyses of variance was conducted, using each
of the dependent variables of interest in the study.

Correct information in answers: Those subjects who faced the
obtrusive television camera included more correct information in
their answers than did those in either of the other two conditions
(F=4.63, df=2/33, p<.025).The mean amount of correct informa-
tion contained in all six answers for those in the obtrusive camera
condition was 20.17, compared to 16.33 for those in the hidden
camera condition, and 16.83 for those who faced no television cam-
era.

Incorrect information in answers: There were no significant dif-
ferences between conditions in terms of the amount of incorrect
information the subjects provided in response to the questions.

Length of answers: Again, subjects in the obtrusive camera con-
dition behaved differently. Those who faced the conspicuous cam-
era spoke for a longer time in answering the questions than did the
subjects in the other two conditions (F=5.35, df=2/33, p<.01).
The mean total answer length for those in the obtrusive camera
condition was 36.50 seconds, compared to 28.21 seconds for those
facing the hidden camera and 29.71 seconds for those not confront-
ing a camera at all.

Number of words in answers: In a closely related measure, sub-
jects in the obtrusive camera conditon also used more words in
composing their answers than did subjects in the other two condi-
tions (F=4.96, df=2/33, p<.025). The mean number of words for
those facing the obvious camera was 70.25, for those facing the
hidden camera was 60.50, and for those not facing a camera was
56.17 words.

Latency: In addition to speaking for a longer time and using
more words, those subjects facing the obtrusive television camera
also waited for a shorter time before beginning to answer the ques-
tions (F=7.62, df=2/33, p<.01). Thus they began to generate
their answers more quickly after the questions were asked than did
the subjects in the other conditions. The mean total latency score
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for those subjects in the obtrusive camera condition was 17.75
seconds, for those in the hidden camera condition it was 20.42

seconds, and for those in the no camera condition it was 22.88
seconds.

Clarification: The one other measure used in the study, the
number of times the subjects asked for clarification of a question,
yielded no differences between the three conditions.

Discussion

In an experiment simulating many of the pressures and expecta-
tions faced by witnesses in courtroom trials, the current study
found no significant differences in the respondents’ verbal behav-
ior when they faced a hidden television camera as compared to
when no camera was present. Thus the assumption that when
faced by a television camera, persons’ memories may fail, etc. was
not supported.

In fact, if the television camera was hidden from the sight of the
“witness,” the presence of the camera seemed to be irrelevant. It
was as if when the camera was out of sight it was also out their
thoughts and concerns.

But what about the effects of the obtrusive camera? Are there
any reasons for concern? Some of the more mechanical effects,
such as talking longer, waiting less time after a question, etc. are
not particularly surprising. People apparently feel more compelled
to speak more and to pause less when they are conspicuously aware
they are being televised.

The key question, however, is: What is contained in those addi-
tional words theyv speak? Do those words contain irrelevant infor-
mation, incorrect information, or do they contain more of the type
of information the courts seek to obtain, i.e., correct information
to more fully answer the questions?

The data from the current study provide a clear answer to that
question. The longer answers do not contain additional incorrect
information. What they do contain is significantly more correct
information directly relevant to the questions. It is this finding
which has the broadest implications for courtroom coverage by
television.

These data indicate that far from being a danger and a potential
hindrance to a fair trial, in this context television cameras can, in
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fact, lead to a fairer trial. Because the witnesses could be expected
to generate more complete and more correct information in re-
sponse to the questions from the various attorneys, both sides
should benefit from the increased information on which the court’s
decision could be reached.

This study, admittedly, was an experimental approximation of

some of the key aspects of the courtroom environment. It was not,

quite obviously, a trial itself. The definitive test, of course, is im-
possible. The same trial couldn’t be conducted twice simultane-
ously with all conditions the same except for the use of television
to cover one. What the current study did was to provide some
original systematic data bearing on the significant overall question
of the effects of camera coverage of courtroom trials.
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i REPORT OF THE COMMITTEE TO MONITOR CAMERAS IN
‘ / . THE COURTROOM

MARCH 24, 1979
I.

THE COURT ORDER

- The Supreme Court issued an order on December 23; 1977, which suspended
Rule 14 of the Code of Judicial Ethics for a one-year period beginning
April 1, 1979, and following a hearing which was held on February 20, 1978,
the Court, on March 16, 1978, adopted rules or guidelines to govern the use
of audio or visual equipment in the courtroom during the one-year period.
The Court also decided, in its general order, to appoint a committee to
monitor and evaluate the use of audio or visual equipment in the courtroom,
the committee to consist of three representatives of the news media to be
~nominated by the news media, three trial judges, two members of the State
Bar nominated by the State Bar, and three nén-lawyérs. The committee was
directed to report to the Court no later than March 1, 1979, but at the re=
quest of the committee the Court extended the reporting date to April 1, 1979,
The following persons were appointed to the monitoring committee:
Judge Michael T. Sdllivan, Milwaukee
Judge William F. Eich, Madison
Judge William J. Duffy, Green Bay
Professor David Fellman, University of Wisconsin-Madison, Chairman
Professor James Hoyt, University of Wisconsin-Madison
Ms. Anne Rossmeier, Stevens Point
Attorney William Adler, Eau Claire
Attorney James Peter O'Neill, Milwaukee
Ms. Nancy Mersereau, Port Washingcon
Edward Hinshaw, Milwaukee
Mr. Richard Bauer, Milwaukee
The reporter for the committee was Court Commissioner Willlam Mann, and

the committee was assisted by Willf{am Gansner of the Wisconsin Department of

(:"} Justice and a representative of the State Public Defender's office. The
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committee takes this opportunity to expresb its special appreciation for the
efficlent services of Mr., Mann. At its request, the commi:teg was authorized
by the Chief Justice to employ several graduate students or law students, to
be compensated at an hourly rata, to serve as court observers. The Court's
instructions to the committee were spelled out by the Chief Justice i{n a
statement dated April 26, 1978, a::gched to this rep;tc as Appendix A. »

The Court adopted the following guidelines governing . the use of a;dio
or visual equipment in courtrooms for the duration of the experimental year,
April 1, 1978 through March 31, 1979:

1. Authority of Presiding Judge

These standards of conduct do not limit or restrict the power,
authority, or responsibility otherwise vested in the presiding
Jjudge to control the conduct of proceedings before the judge.

The authority of the presiding judge over the inclusion or ex-

" clusion of the press or the public at particular proceedings or
during the testimony of particular witnesses is applicable to any
person engaging in any activity authorized by these standards..

2. Media Coordinator
The media covering each administrative district shall designate
8 coordinator to work with the chief judge of the administrative

district and the presidinz judge in a court proceeding in imple-
menting these standards.

3. Eguipment and Personnel

4) One portable camera, (either 16 mm sound on film, self-
blimped, camera, or videotape electronic camera) operated by one
person is authorized in any court proceeding. One additional
camera operated by one additional person is authorized {f a re-
quest to film or tape the proceeding is received from a person
or organization which does not have a camera of the same type as
the first camera authorized. One additional camera operated by
one additioanal person is authorized to permit a person or organi-
zation to televise live or to film the entire court proceeding

from beginning to end. A maximum of three cameras are auchorized
under this standard.

b) Two still photographers, each using not more thaan two
cameras with not more than two lenses for each camera, are

authorized to take photographs for the print media in aany court
proceeding »
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¢) One audio system for radio broadcast purposes is au=
thorized in any court proceeding. Audio pickup for all media
purposes must be made through any existing audio system in the
court facility. If no suitable audio system exists in the court
facility, microphones and related wiring must be unobtrusive.

d) The media coordinator shall be responsible for receiving
requests to engage in the activities authorized by these standards

- in a particular court proceeding and shall make the necessary

allocations of authorizations among those filing the requests.
In the absence of advance media agreement on disputed equipment
or personnel issues, the presiding judge shall exclude all audio
or visual equipment from the proceeding. :

4, Sound and Light Criteria

Only audio or visual equipment which does not produce dis-
tracting light or sound may be used to cover a court proceeding.
Artificial lighting devices must not be used in connection with
any audio or visual equipment. Only equipment approved by the
presiding judge in advance of the court proceeding may be used
during the proceeding.

5. Location of Equipment and Personnel

a) The presiding judge shall designate the location in the
courtroom for the camera equipment and operators. The presiding
Judge shall restrict camera equipment and operators to areas open
to the public, but the camera equipment and operators must not
block the view of persons seated in the public area of the court=
room,

b) Camera operators shall occupy only the area authorized by
the presiding judge and shall not move about the courtroom during
the court proceeding. Film, tape, or lenses must not be changed
during the court proceeding. Equipment authorized by these
standards must not be moved or changed during the court proceeding.

6., Courtroom Lighé Sources

Modifications in the lighting of a court facility may be made
only with the approval of the presiding judge. Approval of other
authorities may also be required.

-~

7. Conferences
Audio pickup, broadcast, or recording of a conference in a
court facility between an attornmey and client, co-counsel, or

attorneys and the presiding judge held at the bench is not
permitted.

8. Recesses

Audio or visual equipment authorized by these standards ausc

not be operated during a recess in a court proceedings.




9. Use of Evidence

Any film, videotape, photograph, or audio reproduction made as
& result of these standards is inadmissible as evidence in any court
proceeding,

10. Resolution of Disputes

A dispute as to the application of these standards in a court
proceeding may be referred only to the chief judge of the adminis-
trative district for resolution as an administrative matter. An
appellate court shall not exercise its appellate or supervisory
Jjurisdiction to review at the request of any persom or organization
seeking to exercise a privilege conferred by these standards any

order or ruling of a presiding judge or chief judge under these
standards,

11. Prohibition on Photographing at Request of Participant

A presiding judge may for cause prohibit the photographing of
a participant with a film, videotape or still camera on the judge's
own motion or the request of a participant in the court proceeding.

12. Inapolfcability to Individuals

The privileges granted by these standards may‘be exercised
ouly by persons or organizations which are part of the news media,

In addition, -on April 21, 1978, Chief Justice Beilfuss sent to all judges

in the State the following explanatory statement:

The first two weeks of the one year trial period during which
audio and visual equipment Ls permitted in courtrooms have demon-
strated that there may be some misunderstanding concerning the
Standards and theilr application., For this reason the following
explanatory comments may be helpful,

l. Perhaps the greatest confusion has arisen over the
authority of the presiding judge to prohibit the use of audio
or visual equipment in the courtroom, This {nvolves the
application of Standards 1 and 11,

Standard No. 1 {s intended to point out that the rights
granted under the Standards to the news media are not superior to
those of the public or reporters for the news media to attend
court proceedings. Thus, Lf the presiding judge under existing
law can exclude the public and representatives of the news media
from a court proceeding, then persons operating audio or visual

~ equipment under the standards can also be excluded.
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Standard No. 11, on the other hand, is intended only to permit
the presiding judge for cause in the exercise of discretion to~"*
prohibit the photographing of an individual participaut in a
trial (including parties, witnesses, jurors, counsel, or court
personnel) either at the request of a participant or on the judge's
own motion. It is not intended to permit the judge to ban all
cameras and audio equipment from a trial except as may be author-
ized under Standards No. 1 and 10. It i3 not intended to give a

- witness or other participant the right to prohibit the photographing

of the witness while testifying., It is not intended to permit the
presiding judge to prohibit the recording of the testimony of a
witness, except as may be authorized under Standards No. 1 and 10,

"Cause" as used {n Standard No. 1l {s intended to require
that there be some reasonable basis other than the desire not to
be photographed to justify prohibiting the photographing of a
participant. Cause may include a reasonable fear of physical
harm, the protection of a minor's reputation, a reasonable fear
of undue embarrassment, or the like. The trial judge may require
requests under Standard No., 11 to be filed with the Clerk of the
COurt.

2, standard No. 3(d) requires that any request to engage in
an activity authorized by the Standards be made through the media
coordinator. A request should ot be made to the presiding judge.
The fact that only one request is received initially does not mean
that additional requests will not be filed later, and thus all
should go to the coordinator. The presiding judge should not be
involved in the granting of a request to use audio or visual equip-
ment unless the media coordinator is unable to obtain agreement
among media personnel.

3. Standard No, 4 requires that only equipment which is
approved by the presiding judge may be used in the courtroom. The
presiding judge must check prior to trial each item of equipment,
including both TV and still cameras, to determine whether the item
produces distracting light or sound. Once a judge has approved a
certain type of equipment, it need not be reinspected for each trial.

4, Standard No. 5(a) provides that the presiding judge must
restrict camera equipment to areas open to the public. This means
the spectator area behind the rail. It has come to my attention
that some judges have permitted cameras to be placed in the jury
box or other locations in front of the~rail. This is not per=-
missible under the Standards.

5. Standard No. 12 limits the right to use audio or visual
equipment in the courtroom to representatives of the news media,
Individuals who are simply spectators, relatives, tourists, or
curiosity seekers may not use audio or visual equipment in the
courtroom,
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For use by the committee's court observers, where feasible, questionnaires
que prepared by the committee to serve as a basis for interviews with trial

Judges, counsel, witnesses and jurors. These questiocnnaires are attached to

this report as Appendices B, ¢, D and E,

- It is of som§ interest to note, as part of the history of the problem
under discussion, that om January 27; 1970, the Supreme Codrt created a com~=
mittee of 12 pers&ns, which included 3 judges, several lawyers, several people
from the media, and one University Professor, to advise the Court én the de-
sirability of modifying or dropping En;a 14, While that committee, in its
final report of August 18, 1970, agreed on many matters, on the crucial {ssues

it was sharply divided. Thus, 8 members of the committee favored the broad-

. ‘casting of court proceedings by radio, whereas 4 were opposed, while the vote

- was 6-f on the question of permitting the televising of judicial pro;eedinzs.

The text of the 1970 report is attached as Appendix F, Following receipt of
this report, the Court, by a vote of 4-3, véted to retain Rule 14,
II.
VARIOUS CASES

In the course of its work, the committee was informed by various sources

of a variety of experiences in Wiscoasin courtrooms relating to the use of

photography. A faw of these experiences are spelled out in the following

sections,

(1) STATE v. DILLABAUGH
This highly publicized case was heard {n the Clrcuit Court of Dane
County, before Judge William C. Sachtjen and a jury. The trial begaan on the
morning of June 5, 1978, and ran for 3 days. One of the committee's court
observers, Mr., Xim Kodousek, a law student at the University of Wisconsin-

Madison, sat through the eatire trial, and fnterviewed most of the participants
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afterwards, This summary of the case consists of his observations., The
point at issue was the alleged battery of a young boy by a minister,

Qur obsexver wrote a detailed account of the progress of the casé,
day by day, and then interviewed the major participants (except the jurors)
on the basis of cﬁe prepared questionnaires. What follows {s a reproduction
of all the materials submitted by Mr. Kodousek: ‘

June 5, 1978

The equipment in the courtroom consisted of 1 black and white
cable TV camera, 1l color “mini-cam' TV camera, 1 movie film camera
for TV, and 2 still photographers, each with 2 still cameras.

The three TV cameras, each with one cameraman, were placed in
the far right aisle near the front of the gallery, effectively
blocking that aisle. The still cameramen were seated in the front
row of the gallery. All were reminded of the guidelines as to

. photographing recesses and bench conferences by the chief bailiff
before the voir dire began,

The Madison cable TV station broadcast the proceedings "live'
during the day and showed several hours of it each night. A
monitor was placed in the hallway of the courthouse, and when it
was learned that witnesses in the hall could hear and see the pro-

- ceedings, the monitor's audio was ordered turned off by the judge.

The sound for the TV cameras was supplied by 4 microphones
placed in the courtroom, in addition to the regular courtroom
microphones., Two TV mikes were on the counsel table, one was at
the judge's bench and one was on the witness stand.

Photographing began during the voir dire as the TV cameras
followed the jurors taking their seats. The movie camera could
be heard by the observer just before the rail, but only during
very quiet pauses, The shutters of the still cameras were clearly
audible throughout the trial. No flash equipment or special lights
were used by any of the cameras,

At the voir dire the prosecutor meationed the cameras' pre-
sence to the jury, and asked "Are there any of you who feel that
the presence of cameras might affect your duties as a juror?"
There was no response,

The jurors were instructed not to watch anything on television
or view other news media by the judge, but the instruction was not
specific as to the televised trial itself. The cameras themselves
were apparently no distraction to the jurors, since their eyes

rarely, 1f ever, strayed to the direction of the TV cameras or the .
still photographers. .
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Two media-related problems were observed the first day. Firse,
a still photographer requested permission of the bailiff to photo-
graph the gallery. Raising the camera above his head would have
been a distraction, the bailiff reasoned, but the photographer
was allowed to turn around from his froat row seat and take
pictures from eye level,

Second, as mentioned above there was some concern that the
witnesses, who were excluded from the courtroom, were viewing the
trial from the TV monitors in the hallway outside. The sound on
these monitors was ordered turned off by the judge, and the witnesses
apparently instructed to refrain from watching the live telecast
vhile waiting in the defense counsel's nearby office.

The two still photographers took approximately 53 photos
during the first day.

Tuesday, June 6, 1978

When the trial was convened the next morning the media equip~=
ment in the courtroom was the same as had been there Monday. How=
ever, at the first recess the bailiff received requests from two
other still photographers to take the place of the photographers
‘who had originally applied for permission to photograph the trial
and who had sat through it the day before. All wanted photographs
of the S-year-old complainant who was to take the stand after the
recess, The photographers were from each of Madison's three
daily newspapers, and one from the student daily, The Cardinal,

The bailiff velayed the problem to the judge, who allowed all
four still photographers in the courtrcom for the remainder of the
day. The extra two stayed only briefly, however, because the
witness was not allowed to testify to the jury. There werg never
more than two photographers present in the aftermoon.

There had been some problem the day before with the micro=-
phones on the counsel's table picking up defense counsel-client
and co~counsel-counsel conversations, Apparently, i{f the volume
of a home television set was turned up high enough, these con-
versations could be understood. The bailiff informed counsel of
this face, '

One still photographer from the Capital Times brought as his
backup camera a Leica viewfinder cameza. Unlike the reflex
cameras used by all other still photographers at the trial, this
camera was extrezmely quiet and almost inaudible from a seat just

in fromt of the rail. Apparently this type of camera has fewer
moving parts.

At least 8l phocographs were taken by the still phocographers
this day. .




Wednesday, June 7, 1978

- As court was convened, there were three TV cameras and camera=-
men present and four still photographers in the courtroom. After
the defendant took the stand two still photographers left, leaving
two 4in the afternoon.

While the defendant was testifying, his attorney objected to
the fact that the defendant was being photographed with one of the
exhibits (the paddle used in the alleged battery) in his hand., He
objected, for the record, that the prosecutor had made his client
pose in a manner '"calculated for picture taking and improper.”

After the noon recess, one TV cameraman finished setting up
his camera after court was convened. Later, one of the TV tech-
nicians in the hall came in the court while in session and spoke
to one of the cameramen. Both were warned about this later by
the chief bailiff,

At least 135 photographs were taken by the still photographers
this day,

In-court observation of the trial ended as the jury left for
_ the £final delibaration,

Wesw oot a Swaavwecwawvas

Judge William Sachtjen indicated that he delegated much of
the responsibility for media problems. during the trial to the
chief bailiff, The following is a digest of an interview with
the chief bailiff at the trial, Sgt. Gordon Butler:

“The rotation problem with the still photographers brought up
the question of who has authority to decide the question of which
paper gets a seat. The media coordinator should not _be_connected
with any TV stationm_oT paper, to avold problems of favoritism.

‘ATTS should be provided as to how to deal with the problem
of photographers from 4 competing local papers, They don't carry
press cards, either, so it was hard to tell just who was authorized
to take pictures. The media coordinator should fssue color-coded
cards for each trial to the media people.

“The TV cameramen should wear headsets hooked up to the
technicians in the hall. This would avoid the problem of the
technicians coming in to request a cergain shot, which happened
twice and was very distracting.,

' "There were problems with the conduct of the still photo-
graphers-- some laughed and made comments during the trial., We
reserved the two front benches for the newspeople, including the
photographers, but the guidelines should set out where the reserved
area should be. It also should be clarified whether the scill
photographers can leave the courtroom to change film and lenses and
then come back in. Some had deadlines to meet, so I told them that
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they could leave but could not come back in. At another televised
hearing this month, the photographers who were late for my in-
structions were not aware of the standards.

“Since the TV cameras have a long warmeup period, they were
turned to the wall during recesses rather than turned off. Howe
ever, the microphones should be turmed off so as not to pick up
cgnversacions.

*With the exception of the still photographers trying to
freeze each other out, the media people were very cooperative.

“After the verdict was in and court was adjourned, the media
people and cameramen requested permission to conduct interviews in
the courtroom. The judge granted it."
The following questionnaires were handled by Mr. Kodéusek, and are re-

produced here as he submitted them to the committee,

PRRCUIPORISNIRRSRIRP
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QUESTICNS TO BE ADDRESSED TO THE JUCGE

If additioral space is needed for your answer, please attach sheets and nunmrter
each answer.

(Note for the observer: Please record the name of the judge and how long he
has served as a judge; also note which of the three media were used in the
trial: (a) television cameras; (b) radio equipment; (¢) still cameras)

Judse William C. Sacntjen. All three media used in the trial.

1. What, if any, influence do you think the use in the courtroecm of (a)
television cameras, (b) radio equipment, and (c) still cameras had on
you during the trial? '

* I was consclous of their presence, althoush I couldn't hear
the carera shutters, for instance. They had an indiraect effect

in that a large courtroom with goocd acoustics was used, which made

1 easler ta hear the witnesses. The cameras rpade me more aware

of my posture, 2o I sat erect much of the time.

2. Did the presence of (a) televisicn cameras, (b) radio equigment, and (c)
* still cameras seriously increase your supervisory responsibcilities?

I delegated most of the responsibllity to the chief bailirf,
and I conferred with the media coordinator. The only serious prob-
len was when four photcgraphers (still cameras) from each of the
four local papers wanted to get in, and I finally let them all in.

3. If your response to question 2 was in the affirmative, <id these
responsibilities interfere with your principal duties as a presiding judge?

No, a sood bailiff handled all of it.

4. Did the presence in the courtroom of (a} television cameras, (b) radio

equipnment, and (¢} still cameras produce more letters, talephone calls, et
cetera, then vou usually receive?

Ko, there were some comments from acquaintances who had seen

.m8 on TV, but I don't zet many calls or letters about cases any-
Way.

13 13 . hed . . .
S. What, if any, impact do you think the use in the courtrocm of (a) televisicn

carmeras, (b) radio equipment, and (c¢) still cameras had on the witane~es?

They tere nore apprehensive, nervous, scared. The fact that
it was a full courtrocm with a lot of actlivity zmay have corbined
With the presencs of the cameras to cause this.
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T did che use of {(a)
still cameras have on the benavior of esunsa

e

6. what, if any, eff television namecas, (%)
equipmenc, and (= 3

The cameras affacted them in .their uncongcious actions, in
the sames way the camsras affectad re-=- little things like sitting

up instead of slouchinz down.

ocr
(1]

What, if any, problems occurred tecause of the usa of (a)

7.
cameras, (b) radio equipment, and (c) still cameras in you

No problems at all. Ths S-year-old witnesa was scarsd, but

it wasn't frca the cameras.

the use of (a) televisicn cameras, (b) radio

cameras have on the length of zhe trial?

8. . What, if any, effact did
ecuipment, and (¢) still

No erfact.

he use of (a)

9. Whaz, if any, effess diéd = 2
cameras have z2n b

equizaent, ‘and (¢) scill

-y

llo effect.

What, if any, effcct did che use of (u) tcluvision rmeray, (o) radic
?eTas have on the fairness of the eriagl>

10.
agiisaene, and (¢) still ea

llo affact in thiz cage.
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Describe any requests you received for the grohibition of (a) television
cameras, (b) radio equipment, and (¢) still cameras, the action you took
based on those requests, and the reason(s) for your action.

I received no such requssts.

Overall, what is your general evaluation of the use of (a) television
cameras, (b) radio equipment, and (¢) still cameras, in the courtrocm?

Basically, I don't belleve in them. If I wero charged with
a crime, I would not want it to be televiaed or photographed.

Everything want beautifully in this case, but this wasn't a
gseriocus enough case. There will be trouble with cameras in the
courtroom ln other cases.

If the defsndant had been convictad, I would have been
criticized for not sequastering the Jjury. Ac it was, they probabdbly
watched themaselves on TV at night during the trial.

-
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. Cefense attcrneyt Jack Mcllanug, Madison

QUESTIONS 7O BE ACCRESSED TO COUNSEL

t

If£ additional space is needad for your answer, pla2ase attach snheets and numkarz

(’ aach answer.

(Yiote for the observer: Be sure to idantify lawyers asz to whether they were
aprearing for defendants or as prosacutors)

1. To what extent, if any, did (a) televisicn cameras, (b) radio equigmenc,
and (¢) still cameras distract you frcm the tasks at hand during the
trial?

The still cameras were too loud, there was too much movement
and Jockeying for position by the still photosraphers, espaclally
durirz dramatic moments when there was a distracting flurry of
activity by the photographers.

The television cameras in the hallway outside followed the
Jurorz enterirg and leaving the jury room, and I thirck that this

had en undue influence on the jurors, giving them almost a cele-
brity status. : _

2. To what axtent, if any, did (a) television cameras, (b) radio equirment,
and (c) still cameras affect the strategy of litigation you intended
to use?

. No erfect on my strategy, elthough the presecutor posed ny
client (holdinz an exhibit) rfor the still cameras.

3.  To what extent, if any, did (a) television camerzas, (%) radio equipmunt,
and (c) still cameras affect the manner in which you examined or cross-
examined witnesseas?

o effect; I wa3 unaware of their presence wnile I was
examining ard cross-examining.

4. Whae effoct, if any, did (a) telavision c3meras, (b) radic equizmenc, ang
(e) seill cameras have on ydur contactis or ralationship with the juigu?

No effz2ct on the relationship with this Judze, but I can
fergeo prodblema with otasr Jjudges. :
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. _ .
S. Did (a) television cameras, (b) radio e uipment, and (¢) still cameras
f 4

result in producing more telephone calls, letrers, etc., than you usually
receive?

.

I don't know. I ordinarily get a lot of calls because of
the kind of cases I take, and this tize was no different.

6. What effect, if any, did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the jury? ’

There was unnecessary filming of them when they were not in
the Jury box. This placed an undue influence on the jury, and they
may have been caught up in the drama of the thinz. The cameras,

TV and still, could have affccted their judgment and distracted
then from their duty.

7. What effect, if any, did the use of (a) television cameras, (b) radio
equipment, and (¢) still cameras have on the length of the trial?

No effect,

8. What effect, if any, did (a) television cameras, (b) radio equizment, and
(c) still cameras have on the cutcome of the trial?

.

Mo effect.

9, Overall, what effect, if any, did (a) television cameras, (b) radio
cquipmenc, and (c) still cameras have on the fairness of the trial?

No effect.

10, If you had a choive, would you hawe vrefarred to try
(a) television sameras,  (B) radio aquirment, and (¢)

cIursreosm?

che Lase wizh ue wizboae

still zamuwzas in =ha

It nade no difference in this case.

s
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11. Whac overall advancages, if any, ds vyou ascribe to che use in the ~ourcr_om

of (a) television cameras, (%) radio equipment, and (¢) .+till cameras?

The still cameres had no tenefit other than serving the public! 8
need to kroew.

As far ag televiglon 1is covcerned, if they beccxze cormonplace
in the courtroom, they will act as a detarrent to incompetent ate
torneys whese knowledge of trial tactics won't meet the public or
peer group scrutiny.

TV 48 an asset in that vitnesses wno knecw that thelr answers
willl be given wide dissexmination will watch what they say. It also
serves as an educational prccess=- the public will learn of the

role of the courts, Juries and counsel, and the uses of thelr tax
dollars.
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QUESTICNS TO BE ALDBESSED TO COULSCL

If additional space is needed for your answer, please attach she2ts and numsar
each answer.

(Note for the observer: Be sure to identify lawyers as to wnether thev were
eéppearing for defendants or as prosecutors)

1. To what extent, if any, did (a) television cameras, (b) radis equipment,
and (¢) still cameras distract you from the tasks at hand duriny che
trial?

The clicking of the still cameras was distracting.

2. To what extent, if any, did (a) television cameras, (b) radis «

wguigmanz,
and {c) still cameras affect the strategy of litigation you iatandad
to use?
No effect.

3. Qo what extent, if any, did (a) telavision cameras, (b) radio ogui
and (c) still cameras affect the manner in which you examined o
examined witnesses?

No effect.

Edt
4. what affece, if any, déid (a) telavisien cameras, (B) radio eriliirmont, and
() 5eill cameras have oa your contacts oc relationsiilp with whe 3uige?

I couldn't tell if it had an eff=ct.

Prosecutor, Assistant Diatrict Attorney (Dane Co.) Gerald Mowris
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3. 0id (a) celevision zameras, (b) r.ud:o equipmensz, and (o) sz

321L) Zamoeras
result in produsing moze telephone calls, let:ters, etzs., han yeu uszalily
recaiva?
The naturs of the case mada 1t hard to determine if they
had an effect.

6. What cffact, if any, did (a) television camaras,

(b) radio eguigmens, and
~{3) still cameras nave on the iury?

I have no idea.

L

7. What effect, if any, éid the use of (a) television cameras, (

ecuiprant, and (¢) still cameras have on the length of <he

Prodably no effzct.

€. What elfecc, if ary, did (a) television cameras, (b) radio eguizmant, and

{c) seill cameras have on the outconme of the erial?

I have no idea. .

fect, if any, did (a) telavision camaras,
c) still cameras have on the fairness of

They had no effect thnat I could 3zea.

L3, 49 y2u had a choice, would ¥ou have preferrad €o ery the case wiss 9z wismeo
{4) ceicvizion cameras, (p) radio equipmene, and (¢) still cameris i oiwe
sourLrosa?

Unless the ghutter sounds cculd be 3uflfled, I would prafer
net %o T

TY tiie case wWith (¢) in the cour<rooa.
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o J1 . vy . soras ua . P H :
Wiat overall advantages, i any, do SOU seribe to o the ane o zies courcooon
of (a) televigion cameras, (b) rad:s equipment, and (c¢) still cameras?

R R S St

Ths nightly replay was hslpful.

My -only concern with cameras i3 thelr effect on reluctant or
frightened witneases. Testifyirz in public is hard anough without
putting their performance on television.
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Dafendant and defense witneas Paztor Wayne Dillabauzh

QUISTICUS ADDRZSSED TO WITUESSCS

If additioral space is reeded for your answer, please attach sheets and number

each answar.

(Note to observer: indicate the nature of the witness, e.g. whezher th
complaing witness, the defendant, an expert witness, a casual witness, etc.)

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (¢} still cameras distract you in giving your testimony?

No distraction-- I did not notice their presence while I
wag testifying. I have become somswhat accustomed to the pre-

3ence of cameras lately, dut I was not distracted nor could I
hear them while I was on the stand.

2. What effect, if any, did (a) television cameras, (b) radio eguipment,

and (2) still cameras have on the length of your answers to guestions put
to you?

" No affect.

3. To wha: extent, if any, did (a) television cameras, (b) radio agquipmentz,
anc (c) still cameras result in your receiving telephone calls, letters, eczc?

‘It probably will result in more letters andi paons calls,
but I have been staying away frcm home during tne trial.

4. 1If you had a choice, would you have preferrad to testify with or withous
(a) television camuras, (b) radio equipment, and (c) still cameras in the

.Qaurcrocna?
It zade no differencs to ns.

§. Wwhat wffecz, if anvy, did (a) television cameras. (k) radio equipmen:z, and
()} still cameras have on the fairness of the crial?

Thelr presence made no diffarsnce either way , asg far as
I could tell, and made no effect on the veracitiy o the ‘ritnessas.

€. dver-all what is vour genaral evaluacicn of the use in “he cour=rasn of
(u) =elewision cameras, (5) radios eguipmzenc, and (¢) ss2ill cameras?
Cne proSlexz was that the atsorney-cllant coaversaticns
WeTe picued U By the 77 =icrcphonss at the scunsel tadbla, and
this =ade i3 dl“” suls to 4issuss anysalng with 17 atlornez.

17 v}
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Detective Richard J. Millsr, prosecution witness

QUESTIONS ADDRES3ED TO WITIELSSES

- If additional space is needed for your answer,. piecase attach sheets ard rumber
( J each answer. )

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witnsss, etc.)

l. To what extent, if any, did (a) telavision éaﬁeras, (b) radio ecuirment,
and (c¢) still cameras distract you in giving your testimony?
No distraction. I didn't realizs that they wers thers after
I took the astand. I have testified befcrs, and you're ordinarily
nervous, but the presence of the cameras did not distract me or

maks me more nervous. I could not hear the cameras whils I was
on the stand.

2. What effect, if any, did (a) television cameras, (b) radio equigment,

and (¢} still cameras have on the length of your answers to questions But
to you? s

No effecte.

{ j 3. To what extent, if any, did (a) television cameras, (b) radio ezuipment,
and (c¢) still cameras result in your: receiving telepncne calls, letters, etc?

Thefe wag recognlition the next day from people who had zeen
m3 on TV, but no harassment and no phono calls.

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equipment, and (c) still cameras in the
courtroom?

From a polit¢eman’s point of view, you're made mors re3pon-
gibles for your acticas~-- you nad bastter ba surs of yoursely
befors you take the stand.

5. What effect, if any, did (a) television cameras, (b) radio eguipment, and
(c) still cameras have on the fairness of the trial?

Because of the publicity it was -hard to tell. In a ragular
cagze you could tell if it had an affact on rairness o- not, but
bacauce of the nature of this trial, I don’t know.

6. Over-ail what is your aeneral evaluaticn of the use in the cour=ra
( ; . (a) zelevisicn cameras, (b) radio equirment, and {¢) still cameras?

They don't distract, and thelr presence 15 a good influence.
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Richa.d D. Bochateader, defense wltnasa' _
QUISTIONS ADDRESSED 70O WITNESSES

rf£ addicional space is ueedgd fer your ancswer, please atzach
vach answer.

shests and numhar

(Noce to obsarve

r: indicate the nature of the witness, e.g. wheth
smplaing witness, ica

the d;:endant, an expert witness, a casual w

-

1. To what extent, if any, did (a) television cameras, (b) radio eguipment,
and (c) still cameras distract you in giving your testimony?

I heard the clickl‘g of the stilll caxeras, and it does dis-
turd you when you!re trying to think. The TV cameras had no erfsct.

2. What-effsct, if any, did (a) television cameras, -
and (e) still cameras have on the length of your answers to guestions gus
to you?

&

(b) radio equizmen:z

No erffsct.

did (a) television cameras,
ras result in ycur receiving tel

3. 7o what extenar, if any,
and (¢) still cama

(o) radis nculc 0T,
aphone calls, lotters, ess?

I expect sozme tonight. (Interviewed on day of testifyins.)

i

4. £ you had a choice, would you have preferred %o testify with or withou:s
. (a) talevision cameras, (b) radio equipment,. and (c) still cameras in =he
courszrceon?

They didn't have enougn of an arfect, they really didn't
natser,
Eo M!-... 1.'-.&.\-:' i

(<) still came

£ any d (4) television cameras, (b) radlio equigmans, and
ras &

l‘-i )
wave on the fairness of the trial

They possibly will hava an affsct, dut I den's know yat.

what is your general evwaluaticon of the use in the cour
ien S} radis cquipment, aadé (c) sl =

They had no efZ2¢% cn =7y tes =217

i e AN gt g 9 AN TR R A P B N R
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Kathlesan Brandt, kXey prosecution witness.

i

QUESTIONS ADDRESSED TO WITUESSES

If a3ditional space is needed for your arnswer, please attach sheets and numbar
each answer.

(Note to observer: indicate the nature of the witness, e.g. whether zhe
complaing witness, the defcndant, an expert witness, a casual witness, etc.)

1. To what extent, if any, did (a) television cameras, (b) radio eguizment,
and (&) still cameras distract you in giving your testimony?

- There was no distraction-- I did not notica either the TV
or still cameras at all during my testimony.

2. What-effect, if any, did {a) televisicn cameras, (b) rad:io eguipgmant, -
and (¢) still cameras have oa the length of your answers té Guestions put
to you?

- They had no effect, since I did not notice them once I was
on *he stand.

3. To what extene, if any, did (a) televisicn cameras, (b) radio ecuipmsnt,
and (¢} still camoras result in your receiving telephone =zalls, let s

N3l
i3«

-l

None received (as of one day after appeering on taleviszion).

4. I you had a choice, would you have preferred to testify with or withous
. (a) television cameras, (b) radio equipment, and (o) still cameras in tho
coursroct:? '

It didn't boiher me that the cameras werz Shera.

wn
.

e

v

at efiect, 1f any, did (a) television cameras, (b) radio eguizment, and
(¢! still cameras have on the fairness of the trial? ’

They alloWwed both sides to ba.sean, by bypasaing the news
and allowing peopls to see the trial from start to finish. Taey
zace the trial more fair in that way.

-

I think that 1:'s a good idea-~- the TV cazeras allow neotle
to ses the entirs trtal and decide for themselves.
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(2) THE McCOY MURDER CASE

For six days beginning April 24, 1978, Judge James W. Rice, then Coﬁn:y
Judge in Moaroce County, tried a first degree murder caée in the La Crosse
County CGircuit Court. Television and still photography were permitted
throughout the trial. The chairman of the Monitoring Committee has had
considerable correspondence with Judge Rice. On May 8, 1978, the judge wrote
that he had asked the attorneys, the defendant, the jury, thé witnesses and
the Court Reporter “to be alert duriag the trial for any distractions the
cameras may have caused. I received no complaints.” When requested to

report his experiences and 1mptess£ons more fully, Judge Rice-wrote in part

" as follows:

“In response to your specific questions, there was no inter-
ference with my duties as a presiding judge. There was no effort
by an attorney, a witness or any participant to play a little bit
for the benefit of the cameras. I did feel that I made it a point

- to sit more alertly, and to be more selective in my choice of
neckties each morning, but nothiang more.

"Were there any special problems? Only that I spoke to the
coordinator prior to the trial as to location of the cameras and
to remind them to remain behind the rail at all times.
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“l cannot believe that the cameras had any effect on the
length of the trial, i{ts outcome or the conduct of counsel. I
can believe that some attorneys would ham it up but they would
have to be handled on an individual basis. Those involved in my
case were professional always,

"I received no letters or phone calls regarding the trial,
except from the news people, There i{s no question, hawever, that
there was more conversation in the community than is normal.
People spoke of the hardness of the defendant, the stupidity of
a particular witness, of my stern demeanor (I don't think I was)
and generally appeared much more interested,

“1 have been in favor of cameras because I have felt they
would give the public a better flavor of what goes on in a court-
room, rather than the picture TV now gives. I don't think it
does as much as I had hoped. The total testimony of a witness,
or the total argument of a lawyer; is not presented, just excerpts.
This, of course, can only be changed by filming and presenting the
whole trial and the commercial media people tell me that is not
economically feasible.,,.

"The experience was a success with only one or two very
minor negatives. Once, a TV photographer had difficulty dis-
mantling a camera and just once I heard a TV camera whining.

“1 think one of the factors which made the experience un=
remarkable, was that one TV camera was in the courtroom all the
time, but was operated only periodically. This, I think, allowed

' us to forget about it.

“The attorneys were well behaved and the media respoasible.
I think only good can come from that combination.'

At the request of Judge Rice, Mr. Bill Hoel, News Director for WLCX,

and media coordinator for the area, wrote to the Committee Chairman, and the

following are some of his remarks on the televising of the McCoy murder case:

Coordinating coverage by the media was easy in this instance
because of two factors. All local media had already cooperated in
covering a nontrial hearing which took two days. This allowed
us to get the bugs out of all systems, and to custom build some
small pieces of equipment with which to distribute a sound feed to
all who needed it, It gave us, secondly, a known quantity, if you
will, to present Judge Rice. We were able to respond to his
questions about how we'd work in the courtrooam with definite
answvers, because we'd already had experience.

I daresay the fact that Judge Rice is liberal in applying
the Supreme Court Guidelines was a major factor in the successful
coverage, also, I am of the belief the guidelines are far too

s bt S R TR Y e g o g i . B A e e e e
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strict in their construction. They set very tight limits in an
area where cooperation between all media is not always available.
Judge Rice waived the rules governing number of cameras., Because
of this, there were still only three cameras {n the courtrcom, but
two of them were of the same type (film), while only one was of
the electronic "IV camera” type.

OQur standard mode of operating when in the court was a very
- low profile, Outside of the presence of three cameras in the far
corner of the room, a jury member would have had a hard time dis-
tinguishing the rest of the reporters from normal courtroom
observers, We use small, portable cassette recorders for radio.
These can be held in the lap, and turning them on or off creates
no noticeable noige.

Once an hour, radio reporters get up, leave the courtrooa,
-and file their stories for that hour's newscasts. This activity
is staggered, so it 1ls not a mass movement, which might be dis-
tracting.

All in all, I saw the jury distracted from their concentration
on testimony perhaps once or twice during the entire proceeding;
and only one or two jurors at each of those times. This doesa't
prove any theories, or make any points. It does show me, however,
that given proper facilities in which to operate, the media cav be
a very low profile presence in the courtroom,

At the conclusion of the trial, Judge Rice asked each juror to write him

a letter explaining what, if any, effects the cameras had on them, All of

the jurors responded. One Juror wrote: I would just as soon see cameras in

court discontinued. It was neither a good or bad experience for me." He

also said that his wife received a number of calls on seeing him on tele=
vision, and he expressed the fear that in some cases those could be crank
calls. All of the other jurors wrote, in one way or another, that the cameras
in the courtroom di{d not have a distracting impact upon them. Here are some
sample comments: 'The fact that the trial was televised did not bocher me.

I was hardly aware they were i{n the courtrcom.” '"From my own personal ex-
perience I wou1d say it did not bother me because I was intent upon trying to
hear every single word that each person had to ;ay conceraing the case at hand,"
“The cameras in the courtroom made no difference to me as a juror in tha

Mcgoy triali...In liscening and concen;racing on what was sQLd and preseated

in evidence, 1'd forget the TV cameras and news media were present in the
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courtroom." But this Juror was apprehensive that the presence of cameras
might make witnesses less willing to tell what they know. Another juror
wrote: “In my case, it did not interfere with my concentrating on the McCoy

trial and I wouldn't be opposed to being on another case which had cameras

in the courtroom.” Still another wrote: "The cameras in the courtroom during
the McCoy trial were no distraction whatsoever as fér as I am concerned.”
Another juror added the thought that he felt that it was "very good" to have
camer;s in the courtroom, and that he was unaware of them most of the time.
Still another reported that the cameras *did not bother” her, and that during
most of the trial she was not aware of their presence in the courtroom.
Finally, another juror observed that while she was aware of the caﬁeras, they
had "little affect” on her; she said that she did not find the cameraé dig-
tracting, and that she could not detect any impact upon anyone involved in
‘the trial. She also wrote: "I feel that if the cameras in a Court Room

can in any way educate the public about odr judicial system and_make people

avare of it's impact in our community, it is certainly 4 plus for everyone,"

(3) TRIAL OF RICHARD TODD BUCX

This criminal case was tried before Circuit Judge M. C. Holz and a jury
in the Circuit Court of Milwaukee County. This summary is based on the
written observations of the committee's observer, Mr. James H. Kaster, of
Milwaukee. The trial ran from July 18 to July 24, 1978. The case involved
various sensitive issues. The victim of ag alleged second degree murder was
a physic;an with an outstandisg reputation in the community. The defendant
claimed that the Doctor had subjected him to a homosexual rape attempt, as a
result of which, i{n the heat of passion, he érabbed a kitchen knife and
sgabbed the victia to death, The defendaht's.main position was that the

crime, 1if any, was manslaughter, and not murder in the second degree,
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The jury was chosen in an extensive two-day voir dire examination,
and one of the questions put to the jurors was whether they felt thaﬁ
the use of cameras would affect their impartiality adversely. Those who
served on the jury responded to that question in the negative. There
were no cameras or radio equipment in the courtroom during the voir
dire. Defense counsel James Shellow stated to our observer that he
intended to challenge the use of cameras in the courtrcom on the ground
that it would be injurious to the defendant, in that it would have a
negative effect on the impartiality of the jury and the effectiveness of
counsel. The jury was sequestered until it reached its verdict.

During the trial, the television cameras were'in plain view of the‘
jurors, the judge, counsel, and the general public. Both defense counsel
and the j;dge stated that they preferred to have ﬁhe cameras in a less
conspicuous place. Defense counsel claimed that several jurors were
distracted by the cameras keing in open vie?. ‘On the other hand, the
prosecutor, Mr. William Sosney, said that he preferred a small camera
used cpenly, rather than a large stand-up camera placed in a back rogm
out ¢f the immediate view of ghe jury.

Though the trial attracted tremendous interest in the community,
involving the death of a prestigious doctor, and very sensitive issues
of rape, ﬁomosexuality and drug use, the coverage was low=-key, and the
media were content simpiy to present the public with but a few significant
moments of ;he trial, such as the opening argumzhts and the tesgimony of
an important witness. The trial was not covered in its entirety. There
was full coverage for the closing arguments, but our observer noted that
even so, there was little, if any difference between that day's proceed-

ings, and the proceedings on days when no camaras were
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‘being used in the courtroom. He observed that "the jury seemed completely
unaffected. I never noticed any juror turn his head toward the camera.
Counsel also seemed unaffected; yet Mr. William Sosnéy later reported that
the cameras made him 'more nervous than usual.' The judge, although it was
apparent that he was aware of the presence of the camera, appeared unaltered."
During the final argument, defense counsel Stephen Glynn made an issue of the
use of cameras; he referred to the fact that others watched parts of the trial
on television, and admonished the jury not to be afraid that their verdict
might be criticized by viewers, The prosecution made no.reference in closing
argument to the use of media devices,

Our observer concluded that, *{n my own subjective opinion, the cameras
did not affect the fairness of the proceedings. The jury was unconcerﬁed,
;nd, I would say, unaffected. Yet, counsel for both sides claimed that they
preferred not to have cameras in the courtroom., The judge managed his extra
supervisory responsibilities well, The jurors interviewed all agreed that the
cameras, etc,, haa no affect on them. Although they were aware.of the presence
of these media devices, they claimed it did not alter their deliberation or
final decision. My observations support their claims. .Judge Hoiz, however,
claimed that the cameras simply add an extra burden on the judge in an al=
ready difficult situation, for example, an important murder trial....The
defense and prosecution both agreed that they would rather try a case without
ca&eras in the courtroom, Their rationale, however, differed. The prosecutor
claimed that media coverage pucts the trial £h the public eyé. For that reason,
he claiﬁéd, the jhry is reluctant to return a harsh verdict., He further com=-
plained chﬁ: camera use automatically gives defense counsel an issue for
appeal, Defense, on the other hand, claimed that the notoriety of a covered

trial makes the jury more reluctant to return a lenient verdict. According

to them, jurors fear the peer pressure resulting from a lenient verdict =ore




«30-

.chan any pressures resulting from a harsh one.”

In response to the queries set out {n the prepared questionnaire, the
judge expressed the opiniom that the use of cameras "is overly disruptive,
aspeclally in a difficult case where the‘judge already has immense responsi-
bility.” At the same time, the judge indicated that the added responsibilities
did not interfere with his principal duties as a pre#iding judge. 1In response
to the questions as to whether the use of cameras resulted in more letters,
telephone calls, etc. than he usually receives, the Judge responded, "definitely.®
He also thought that the cameras have "a noticeable effect’’ on the witnesses.
In addition, he expressed the belief that the presence of the media in the
courtroom had some effect on the behé.vior of Zounsel in that they seemed to
be more “solicitive of the press so as to have 'their' story told." He stated
that the use of cameras did not affect the leﬁgch of the trial, its outcome,
or its fairness. Asked for a general evaluation of the matter, Judge Holz
replied: "The use of media devices in the courtroom makes the tasks to be
performed by the judge more difficult i; an already difficult situation., It
upsets the flow of the trial. Further, the state is forced t§ bear the burden
of added expense, such as is caused by sequestration,” | '

Our bbserver was able to interview 4 jurors. All agreed that they were
aware of the presence of cameras in the courtroom. All &4 stated that the
cameras had no effect on their deliberations, and that none received phone
cglls or ie::ers during or after the trial because of the use of cameras. In
reply to question as to wheche; the cameras™had any impact Sn the behavior of
the uitﬁesses, ail replied, "I don't know.” All 4 agreed that they did not
believe the cameras had any effect upon the behavior of counsel, or of the
Judge, or on the fairmess of the trial. Asked whether, {f they had a cholce,

théy would have preferred to be on a jury Qith or wichou::cameras in the
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courtroom, all 4 declared that they had '"no preference,’ although one of them
said that *'a murder trial should be a private matter, especially {n such a
sensitive situation," (Of course, this jurof did not seem.to understand that
no criminal trial is ever a private matter, and that pﬁblié trials are
guaranteed by the Constitution.)

| In his responses to the questions put to him by ouf observer, defense
counsel Shellow asserted that the presence of cameras {in the‘courtroom dis=-
tracted him from the tasks at hand during thé trial 'regularly.” As to
"whether the presence of cameras affected the strategy of litigation, Mr.
Shellow declared that '"it affected the basic decision of whether we would
have the defendant take the stand in the case." He also expressed the opinion
that the cameras had ''an obvious effect on one witness,...who was exfremely
distraﬁght while testifying in front of the cameras.’* While he conceded
that there was a potential fof theatrical ﬁntics by the judge, he said that
the judge conducted himself very well and gppeared unaffected by the cameras.
Mr. Shellow noted that the use of cameras did not produce more letters,
telephone calls, etc. than he usually receives, but as to whether they had any
effect on the jury, he responded that it is "diffiazlt to say.' He did not
believe that the cameras had any effect on the length of the trial., At the
same time, he thought that "it is possible th t the jury may have come back .
with a not guiley verdi;t had the cameras not been used.” OQur observer points

out that defense counsel did not argue for a not guilty verdict at any time

during the proceedings, and that the verdict of manslaughter rather than

E 4

second degree murder was regarded as a victory for the defense, When asked
whether he thought the use of cameras had an effect on the fairmess of the
trial, ﬁr. Shellow responded, “Certainly. Prosecutor Sosney was obviously
responding to camera use during the trial;“ Finally, Mr, Shellow indicated

that he would have preferred to try the case without cameras in the courtroom,
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asserting that the practice “unfairly prejﬁdices the jury. Distorts fact i
(;4) finding. Only one juror during the voir dire was canﬂid enough to admit
that the cameras might have affected him. The others were 'less than candid,'
when they claimed their use would have no effect.”

In his responses, defense counsel Glynn said chaﬁ the cameras distracted
him "on occasion,” that the presence of cameras affeéted the choice of exhibits
offered into evidence, because of the sensitivity of matters at issue, and
he deélared that “we changed examination strategy" because of the presence of
cameras in the courtroom. He also said that the cameras did not affect his
contacts or relationships with the judge, but that he did receive more office
calls and calls from talevision stations than Bsual, He said that he did
not know whether the cameras had any effecc'on the jury, but he added,‘“l
noticed that one juror was distracted by a TV camera when it was allowed out
into the open court room.!” While in his judgment the cameras did not affect

(_/ the length of the trial, he added , "I am afraid that it may affect the out-
come,’ when asked about this before :he‘ve?dict was reached. Asked whether
the cameras affec:ed the fairness of the trial, he responded,.“I don't know."
Finally, asked about his 6verall preference, he repliedﬁ “1 wouid prefer that
they not be allowed into the courtroom; however, Lf they are dllowed, I would
prefer that their use not be revealed to the jury. Such use of cameras, how=-
ever, may violate privacy rights ofbindividual jurors.,'" At the same time,

h; concedéd that there may be ''theoretical”advantages. For.example, a judge
normally bellizerent to a defgndan: might be moved to maincain a more
objective dcmeanbt. Overall, however, there are more disadvantages than
advantages,"

Mr, W, Sosney, the prosecutor, said that the cameras made him feel

"nervous~ more than usual." 3ut he did not think that the presence in the
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‘courtroom of cameras affected the strategy of litigation, or the manner with
vhich witnesses were examined or crossexamined, or his contacts or relation-
ships with the judge. On the other hand, he noted tha: “more people contacted
me to talk about the case than usual,’ and when asked about the effect of the
cameras on the jury, he responded: It is difficult to speculate on that.
Yet, the defense used reverse psychology with‘the jury. They attempted to get
the jury to over-react to the possibility that they might feel pressure to
convict, By doing $0,....they may have successfuliy made the jury overly
reluctant to cénvict.“ Mr. Sosney did not believe that ﬁhe use of cameras
had any effect on the length of the trial, but when asked whether it had any
effect on the outcome of the trial, he responded: It is difficult to
speculate. Yet, jurors must feel unusual because of the uniqueness of.media
c;verage." In response to the question as to whether the cameras affected
the fairnmess of the trial, the prosecutor replied: *If anything, it is un-
fair to the state's interest and to the people of Wisconsin, The cameras
made conscientiou§ people reluctant to éull the trigger." Asked whether, if
he had a choice, he would have preferred to try the case with or without the
cameras in the courtroom, Mr, Sosney replied: ''The usé of came;as is not
ounly unfair to the people of Wisconsin, it adds an unneeded expense to the
trial of cases, For example, the jurors were sequestered in this case, when
they otherwise would not have been." Finally, in response to the query as to
whécher the usé of cameras had any overall advantages, our observer quotes
the prosecutor as follows: "§ggg, There 13 not a need EotA:he extra coverage
alloued.by the use of cameras. The media are there only to present sensatiomal
issues to the public, not to satisfy the public's need to know., This is well

illustrated by the manner in which the cameras have been used up to this time.”
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(4) THE CASE OF FILEMON AMARO

Accused of first degree murder and abduction of a hostage iﬁ a stolen
vehicle, Mr. Amaro was put on trial before 2 sequestered jury, in Waukesha,
on November 27, 1978, with Judge Max Raskin\presiding. Public talevisiona
channel 36, . with the full approval of Judge Rask;n, broadcast the entire
trial live after the jury had been selected. According to a news story

written by John Schroeder for the Waukesha Freeman,. November 10, 1978, Judge

Raskin adopted the following guidelines for this particular trial:

YThe cameras can focus on trial witnesses only momentarily., Raskin
said he wants to avoid making the witnesses anxious,

"o closeups of jurors will be allowed.

“The camera is to be placed at the rear of the courtroom to avoid
blocking spectators' views, :

“Reporters won't be allowed to speak during the trfal, That
includes a ban on talking even quietly into a microphone,"

In a news :elease dated November 13, 1978, Channels 10/36 noted:

“Both Judge Raskin and 10/36 General Manager Otto Schlaak, feel
that televising this trial is {n the incerest of the public
for the following reasons: it will demonstrate exactly how
the court system works, and show the complexity of a murder
trial in which the defendant is assured and guaranteed his
right to a fair trial., This trial should also prove to the
public one of the basic tenets of the American judicial
system, that the defendant is presumed inmnocent until proven
guiley."

Furthermore, 10/36 Program Manager, Don Burgess was quoted as follows:
""We are committed to stay with the trial as long as it lasts and
‘we will not, during the trial's duration, editorialize,
opinionate (sic!), or analyze the effects of what happens,
We will only televise and report the event as it happens.’
Since Mr. Amaro was a Spanish American, some members of Milwaukee's
Spanish community protested the televising of the trial, on the grouand that
it would have the effect of stirring up group prejudice, and tend to reinforce

!

2 sense of stereotyping against the Spanish community as a whole. Responding

to such complaints, Dr. Schlaak pointed out that while he recognized that at
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least part of the Spanish community had honest concerns about the impact of
broadcasting the trial, ''we would have a very hard time finding any trial
where the person being tried didn't reflect on some portion of the community.®

He also noted that the Milwaukee Sentinel reporter who covered the Amaro

case "formed the impression that the two cameras...had little or no effect
on the attitudes and demeanors of ghe participants.l The reporter said that
he saw no 'camera glances' by anyone involved in the case, He.said thaﬁ with
the red ‘on the air' lights disconnected and a minimum of movement while
'p#nning' from one side of the courtroom to another, both cameras were very
ingonspicuous. Generally, the reporter said, everyone involved forgot that

the cameras were present.' (Milwaukee Sentinel, December 1, 1978).

Editorial opinion in responsible newspapers in the area rejected the

notion that the televised trial involred an ethnic slur. In an editorial

published by the Milwaukee Journal on November 30, 1973, it was noted that

there was great public interest in the tFiai because of the unusual nature

of the incident in June which led to the trial. *We think that fact, rather
than any effort to highlight alleged deviant behavior on the part of Hispanics,
led to the choice of this case for live TV coverage...No reasonable viewef

is likely to be swayed by racial or ethnic bigotry as a result of watching

the trial on TV. The unfeasoning bigots among us doubtless would hold their
prejudices 1f these proceedings were sealed.” The editorial went on to argue
that while minorities are fully justified in saylng that media images are

ofﬁen negative, the remedy lies in insisting on balanced covérage, but that

it does not lie in an ill-advised effort at restraining the flow of in-

_formation.,"

In addition, an editorial published in the Waukesha Frceman om

November 23, 1978, took the position that the Amaro trial was not singled

e L
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out for televising because the accused was of Spanish extraction; it merely

happened that this trial was the first {nvolving a murdet_charge {n the area
since judges in Wisconsin were first given permission to allow television
cameras in the courtroom., The editorial also noted that almost every
defendant could miake similar objections on such grounds as nationality,
seasitivity or an alleged right to anonymity. “The judicial system depends
for its credibility and the protection of those brought before it on the
principle that proceedings shall be opea to the public, To tamper‘with that
requirement -can only be detrimental to our system of jurisprﬁdence and the
philosophy supporting {t.” 1In an ed;:ﬁrtal published on December 11, 1978,
as the trial was drawing to an end, the Freeman expressed the opinion tha't
A - can.be said without arguments to the contrary that the experiment of

television in the courtroom has successfully passed its first cricical test

in Wisconsin.,” The editorial argued that the experience disproved 311 of the
old objections, such as the danger of distracting from the essential dignity
of the court procéedings, the distraction oflwi:nesses, the degrading of the
court, or the creation of misconceptions in the mind of the public,

Similarly, an editorial published in the Racine Journal Times on

December 12, 1978, pointed out that 'the Amaro case was not singled out for
television because the accused happened to be Hispanic. There has been
considerable public interest in the proéeedings because of the shocking
naturs of :Qe.crimes;“ It also noted that Channel 36 'has taken pains to -
avold turning courtroom drama into a carnival atmosphere.' 1t concluded
with the observacion that "as long as news photographers are discreez and
don't interfere with the proceedings, they should be allowed in courtrooms

so the public can get a better understanding of our systea of justice.”
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In a letter to the committee dated January 9, 1979, Judge Raskin made
the following comments about the inferences he drew from his experience with

the Amaro case:
From this experience I draw the following conclusions:

(a) I found the placement and use of the two cameras in the
courtroom to be unobtrusive, not to have distracted trial
participants and not to have interfered with the progress
or process of the trial under the guidelines previously
established by the court.

(b) No editorial or critical comment was permitted to be made
by channel personnel from court premises.

(¢) Two problems arose with respect to witnesses refusing to be
televised while testifying. One was a witness for the stace.
The District Attorney asked that the cameras be turned off
while he is testifying for the reason that he feared for
his 1life. . In view of the fact that this witness was under
a criminal charge and was about to be tried, I believed
that compelling him to testify with the cameras turned on
might interfere with the state's prosecution of that witness
on an unrelated charge.

The second instance arose when the defendant who had entered
a plea of not gullty by reason of mental disease or defect,
and who had already been found guilty by the jury in the
first phase of the trial; said that he would refuse to
testify in his own behalf during the second phase if he

was to be televised while testifying.

In order to avoid a constitutional issue I agreed that while
he i{s testifying the cameras were not to televise him. He
testified and no further complications arose.

R

(d) All witnesses except expert witnesses relating to the mental
condition of the defendant were sequestered., This presented
the problem whether any witness was watching the telecast
away from the court house before being called to testify, I
informed counsel that any witness may be voir dired outside
the presence of the jury with respect to whether a witness
listened or watched other witness®s when testifying., No
such requests were made.

(e) The above situation could become a problem and my recommendation
- for the future would be that all lay subpoened witnesses in-
cluding police officers receive a written order from the court
banning them from listening to other witnesses testifying,
provided such a request i{s made by counsel. The fact that a
\/ witness who violates the order may not be permitted to testify
would tend to insure enforcement of the order.
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Throughout the trial I did not permit any inquiry by counsel
touching upon the suybject of the presence of television
cameras. My position was that the presence or absence of
cameras should not be made a subject of controversy or
comment in the presence of the jury. I looked upon the
presence of the cameras as pieces of equipment and no
different than the presence of a newspaper reporter sitting
in court and making notes,

Of significance was the fact that I directed channel persoannel
that the red beam lights in front of the cameras indicating
that the particular subject was being televised were to be
turned off, This in no way affected the televising process
and at the same time gave no indication to the witness or
anyone else that the camera was in use,

From my observations I could detect no impact upon Jurors,

Witnesses or Counsel by reason of the presence of the tele-
vision cameras. Nor was there any adverse impact upon the

defendant, other than what was noted previously.

I found the administrative responsibility in moving the trial
along no different than any other times. I experienced no
burden with the television cameras being present in court.
There was complete cooperation from all television and chamnel
persoanel, . -

(5) BAIL HEARING OF RAY MENDOZA

This hearing was held before Circuit Judge Robert W. Landry, on Sep:embef

15, 1978. The issue was whether Mendoza's bail money should be forfeited as

a result of Mendoza's alleged violations of conditions relating to his trial,

~ Audio and visual material were used in the courtroom; two cameras were used,

one being carried and the other being permanently stationed in the back of

the courtroom. According to the committee's observer, the scationafy camera

was out of the immediate sight of those within the courtroom, and thus '

presented no problem of distraction. The carried camera, however, presented

more of a problem, The cameraman carried the camera into the courtroom, be-

fore the judge arrived on the scene, to shoot a close~up of defense counsel James

Shellow,

He also shot 2 close-up of those members of the Merdcza family who

Wwere present, and our observer records thac they were 'aoticeably uncome

fortable as a result,” There being no jury, our observer noted that it was .

. 7
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difficult to assess the impact of the media, “The professionals (the judge and
counsel) were apparently unaffected, Some of the camera techniques were
potentially objectionable; yet the fairness of the proceeding was untarnished."
The committee observer was able to interview both Judge Landry and
assistant district attorney T. Hammer. Judge lLandry, who has served on the
bench for over 24 years, respdnded to the questions put to him with commendable
candor. Asked whether the cameras exerted any influence on him, he responded:
"None that I am consciously aware of. Everything is on the record anyway. I
really don't consider that publicity makes a differen;e, siﬁce our trials are
already public proceedings.” But Judée Landry also pointed out that as a
result Qf the presence of cameras in the courtroom, ‘'there is an increase in
.superviéory responsibilities. Yet, once the newspeople get used to your guide-
iiqes, the procedure is self-executing.,’” Asked whether the additional re-
sponsibilities interfered with his principal duties as a presiding judge, he
re?lied in the negative. In reply to the query as to whether the use of
cameras pfoducéd Qore letters, phone cails, étC., he replied: *None- at
least I have never had that problem in the past." Asked abouﬁ the impact of
the cameras on witnesses, Judge Landry replied: "I think it does make the
witnesses more nervous at first. However, the effect becomes considerably
diminished as the testimony of a witness continues.’” As for the behavior of
counsel, the judge observed: "There is probably what I would consider a
small effect on counsel, which might make ‘them more theatrical." Judge
Landry was asked whether problems occurred Because of the use of the cameras,
and he replied, "None', and he gave the same response to the question as to
whether the length of the trial was affected. He also declared that the use
of cémeras had no effect on the o;tcome of the proceeding. He explained:

"Under the controls as presently prescribed by the Wisconsin Supreme Court,

'
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the possibility of abuse is minimal. HoweQer, 1f the media violate the rules,
they could affect the outcome. For example, 1 know of an int;dent in Judge
Barron's courtroom where,'conCrary to specific instructions by the judge, the
media reported the jdrisdiCCional awar& to the public., Even considering such
potential for.abuse, I still do not favor prohibition of news céverage in the
above forms.," |

Judge Landry was.asked whether he had received any requests to prohibit
the use of camera am{'sound equipment in the proceeding, His reply was as
follows, as recorded by the committee's observer: ‘In the Mendoza trial,
both state and defense counsel vigorously argued that television not be allowed
in che‘proceeding. 1 denied the request., That denial was appealed'to the
Wisconsin Supreme Court, and affirmed, Application is presently before the

United States Supreme Court on the same fssue. I denied the request because

I felt that the Wisconsin Supreme Court had made a policy decision to allow

cameras and other media in the courtroonm, énd that therefore, they should be
allowed in the great majority of cases.” Asked for an overall judgzent, Judge
Landry responded as follows: 'Overall, I am favorably disposed to media
presence, I feel the public has a right to know what {s happening in a
courtroom. However, I wish that the media would attempt to present a more
objective picture of what i3 happening in the courtroom. The public should

be proud of the good job that the courts are doing for them. However, when

the public only sees the sensational issues being presented, they get a per-

verted idea of what is happening in the cos}troom,"

Assistant discrice é:corney Hammer, responding to the question as to
whethér the cameras exerted a distracting {nfluence upon him, replied in the
negative, but added, "Ecwever, since this was a non=-jury hearing, my answer

does not reflect ay true attitude toward camera use.' HKe said that the use

[ ]
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of cameras in the courtroom did not affect the strategy of litigation he
intended to use, and did not have any impact on his contacts or relationship
with the judge. As for the impact upon the manner of examining or cross-
examining witnesses, Mr. Hammer said, "There was an effect, I refrained from
asking questions I ocherwige would have asked because bart of the proceeding
was to be seen on T.V.“ Whether he received more letters and telephone calls
than usual, he replied that "it is impossible to say right now, immediately
after the proceeding.” Mr, Hammer said that in his judgment the use of
cameras did not affect the length of the proceeding or its éssential fairness,
Asked {f he had an overall preferenge; he replied: "I would try a case with-
out cameras. Witnesses have a tough enough time responding to the normal
. .pressurés of the courtroom.without the added pressure of publicity. Further-
A ére, it is distracting for all involved." Finally, when asked whether he
saw any overall advantages in the use of cameras in che.courtroom,.ur. Hammer
replied: 'If the entire proceeding were filmed, the films could be used as a
training,techniqu? for law students. H;wevér, erratic as the coverage is, it

serves no useful purpose whatsoever,"

(6) THE SENTENCING OF ROXANNE STEVENS

In October, 1978, Roxanne'S:evens, on a no-contest plea, was convicted
for neglecting her children, two of whom suffered smoke inhalation and died
after a fire in their apartment. Cameras were permitted during Stevens' .
initial appearance in September, and at a si§sion on QOctober 11, when she
waived preliminary hearing, pleaded no-contest, and was found guilty by
Circuit Judge Clarence W. Nier of Brown County. On motion of her counsel,
howeve;, the cameras were banned from the courtroom for the sentencing. The

following excerpts from a lengthy account of this matter written by reporter
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Ellen Zettel and published in the Green Bav Press-Gazette on November 19,

1978, explain what happened:

A victim of telephone harassment, the woman has alledgedly
suffered from the publicity her case has brought. She has been
embarrassed and ridiculed. With television and still cameras
focusing upon her at the sentencing, she might be reluyctant to
speak on her own behalf., ,

Her attorney, Geoffrey Dowse of Wisconsin Ind{an Legal
Services, claims that '"the presence of audio and visual equip-
ment in the courtroom has previously caused her great mental
anguish and has subjected her to undue public scrutiny.”

As a result, the equipment will be prohibited from the
courtroom upon the order of Brown County Circuit Judge Clarence
W, Nier, who will preside during the sentencing of the 23-year=
old mother.

. News professionals, however, have some trouble understanding

the reasons for the ban. This is one instance of the media's
attempt to define what constitutes "reasonable cause’ for pro-
hibiting audio-visual equipment during this trial period of
access to the courtroom, which +tarted April 1 and ends March 31,
1979,

Dowse requested the ban on audio-visual equipment from the
courtroom on Oct. 17, He has nothing against cameras being set
up outside the courtroom=« "just not while we're in there.

"Sentencing i{s so important,” he explains. "iny feeling of
unease is going to influence how I argue for sentencing and it's
going to influence Roxanne if she's going to make a statement.'

Cameras were permitted during Stevens' initial appearance
in September and at a session on Oct., 11 when she waived her
preliminary hearing, pleaded no contest and was found guilty by
Nier,

The attorney says that the presence of cameras works to
destroy '"personal" quality of an appearance before a judge for
sentencing. ''Sentencing is a one-on-omne thing betweea a judge
and a defendant,’” he says. -

Nier says he granted Dowse's request as the presiding judge
in the Stevens case 'because her attorney pointed out to me that
she had great exposure at the tizme she waived her preliminary
hearing, and as a result of that exposure, if cameras were i{n the
court at the tixze of sentencing, she might decide to stand mute.
I would want her to tell me her story.”
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Nier and Dowse say they respected Stevens' wishes "to stay
as much away from the public as possible.”

According to Dowse, "Roxanne has been living in a fishbowl
ever since this happened last summer.

"“She had some phone calls from people in our community that
called her a murderer,” he explains, "These phone calls came
from pretty sick people who consider her sick."

Dowse says his client has not compl

phone calls lately. Most of the calls were apparently provoked
Just after news of the fire and the subsequent deaths of the two
children was reported.

He adds that Stevens has been living in Oneida with her
mother, who has been in poor health and was hospitalized shortly
after the incident. Her mother was terribly shaken by some of
the phone calls which she answered.

“The media in general made such a big story of the case that
it has been almost impossible for Roxanne to live a normal life,”
he says.

Dowse stresses that he thought that photographers and camera
cperators 'did a good job last time," He feels that, for the.
most part, they abided by the state Supreme Court's guidelines
regarding audio=-visual equipment in the courtroom,

However, he points out the instance when a television
camera operator ‘‘chased Roxanne down the street" just after her
last court appearance,

There seems to be no question zmong news personnel that
reasons such as the fear of physical harm or of undue embarrassment
serve as just cause for banning cameras from the courtroom. But
they hesitate at allegations that the defendant may not be able
to speak in his or her own behalf with cameras present,

Charles Leonard, news director at WBAY-TV and media coordinator
for the 8th Judicial District, says he felt the reasons given for
the ban-- namely, that the defendant suffered ''great mental anguish"
and "undue public scrutiny'’-~ are '"a-little foolish."

He notes that cameras were permit¥ed at Stevens' two previous
court appearances. ''Lt seems to me that barring the cameras from
the courtroom {s like closing the door to the barn after the cows
have escaped,' Leonard says, adding that he is speaking as a
Journalist and not as the media coordinator,

Leonard says the fear that Stevens might stand mute is
“Probably a fairly valid cause’ to ban cameras. 'You would have
to know the individual before you make that kind of judgment, buc
there are people who just can't talk before a camera,'

B oo
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He adds that Nier, as chief judge of the district, has been
"quite supportive' of the media in their attempts to bring cameras
into court, "He's been very good to us,"

(7) OTHER PROCZZDINGS

Wisconsin Bankers' Assoc. v. Mutual Savings & Loan Co.

This case involved the use of cameras in a court of appeals., Oral
argument was heard on September 25{«1978. In this iﬁscance, Judges Decker
and Cannon presided. The case involved the use by savings and loan assocci-
ations of sight drafts. According to the banks, this practice constituted an
infringement on areas traditionally reserved for banks.,

The committee's observer made the following comments:

"The attorneys made their arguments without ever looking at -
the cameras set up in the back of the Court of Appeals. While
one was busy speaking, the others were preparing rebuttal to
what was being said. Although Attorney Brody appeared nervous,
it was difficult to determine wie ther the camera was che source of
his hesitant manner,

“The judges involved, Judge Decker and Judge Cannon, also
appeared unaltered by the camera presence. They were engrossed
in the argument being presented. It would seem that in a pro-
ceeding of this nature - without a jury = they could more easily
disregard the media activities, Their supervisory respomsibilities
seem lessened immensely when there i{s no possibility of jury pre-
Judice.

"As Attorney Friedman told me after the proceeding, the
camera presence has little effect on trial attorneys and judges.
They are hardened to publicity and accept it as an every-day
occurrence. It is only when 2 jury is present that prejudice
will possibly resule.”

Observations from Cirsuit Judee Peter G. Papoas of LaCrosse

Circuit Judge Peter G. Pappas, who sitg in the Circuit Court of LaCrosse

County, wrote a letter to the chairman of the committee on May 9, 1978 re-

- counting some of his experiences with the media people and expressing several

opinions abouc the use of cameras in the courtroonm, Portions of this lecter

follow:
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"At the time that the rules were announced by the Supreme
Court, there was pending in my Court a court matter involving
annexation of a porcion of the Town of lMedary by the City of
La Crosse which had great interest in the community and the first
hearing was scheduled for March 29th, 1978.and even though that
was prior to April 1lst, I felt that, in view of the fact, that a
Jury would not be involved, that would be an excellent opportunity,
to allow radio and T.V. into my Courtroom for the first time.

"I met with the media representatives and they made arrange=-
ments for the placing of their equip ment, etc., and frankly, I
felt that it went very well. There was no posturing by the
attorneys, as a matter of fact, very soon after the trial
started, I think that we were all pretty well oblivious to the
presence of the media.

"There was a subsequent hearing on April 18th, 1978 and it
also was covered by the media, although not to the extent that
it had been covered the first time. Again, there was nothing
unusual that happened, and no problems posed insofar as conduct
of the trial was concerned.

"“Early in April there was a trial involving charges of .
Soliciting of Prostitution and Keeping & House of Prostitution, |
and although the media had evideanced some interest in it, the !
only coverage was a newspaper photographer coming in and taking |
some still shots and one of the T.V. reporters came in with a ”
hand-held camera and took a few pictures. Prior to that trial,
I had had some indication that this particular reporter was
coming in because she had approached me and told me that she
would be coming in and wondered if I had any objections., I had
told her that I had no objecticns except that I did not want any
pictures taken of the State's undercover agents. No objection
was raised by the reporter to this and, as a matter of fact, she
went out of her way to make certain that she did not get any
shots of the undercover agents. She even went so far as to
delete part of her film when she discovered she had the backs
of the heads of two of the agents which had gotten into her
picture because of the scope of the lens.

Since then, they have come in on an occasional basis,
although I have not had the same set-up of equipment that they
had at the March 29th hearing....

"So far, the only media that we have had interested are
the two local television stations, the Televisian Department
of Western ‘Wisconsin Technical Institute which has a connection
with cable television and then the three local commercial radio
stactions plus the University radio station,

""lhen the jury was present for the trial I have referred to,
they did not seem to be at all aware of the faect that there were
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any photographers in the Courtroom taking any pictures. As I
was observing them closely, their attention did not go from the
witnesses and the attorneys to the back of the Courtroom to be
curiocus as to what might be going on.

Qur local media people, even though very competitive, have
been very cooperative and respounsible, Now, this attitude might
change {f the rules are eventually changed so that their admission
to the Courtrocm will be more or less a matter of right, rather
than on a trial basis, as at the present time, but I do not
anticipate any problems that camnot be handled. I could foresee
1f we had a trial which was so notorious as to bring in network
people, and if that should ever happen, then I am quite certain
that the Court would probably have to lay down some pretty tight
rules because otherwise, I have no doubt that they will do any~
thing at all possible to gain some sort of competitive advantage.

As the year goes on, and i{f I have any additional experience
which would lead me to come to a different conclusion, I will
certainly let you know, But at this point, I see no problems .
attendant to allcwing cameras, radio, and television into the
Courtroom,*

A Fire and Police Commission Hearing

On July 5, 1978, Mr, William A. Adler, an attorney in Eau Claire, and
a member of the committee created to monitér the use of photography in the.
state's courtrooms, wrote a letter to the chairman of the committee regarding
his experiencés with the media. Since his account and observatics have a
direct bearing upon the pfoblems confroncing the commitﬁee, the lecter is

herewith reproduced in full:

“L have just completed a highly publicized Fire and Police
Comnission trial that covered a period of some seven weeks, The
hearings were conducted in the Altoona High School Gymnasium
with spectator crowds of from 200 to 300 people filling chairs
set up on the gym floor and bleacher seats along the walls, The
commission members, counsel and principal parties, including
court reporter, were all seated at a table grouping out on the
gymnasium floor. There were times when the crowd reaction was
quite disturbing -- on one occasion to the point where the
president of the Police and Fire Commission announced that he
was going to move the hearing to smaller quarters., With adequate

. warning the crowd became somewnat subdued at later hearings.

""In this atmosphere there was constant monitoring by repre-
sentatives of radio, television and the news.
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“The television cameras were moved from point to point in
the hearing room and the camera itself was backed up by a bank
of several rather high intensity lights., The intensity was such
that the commission members complained of the lights shining in
their face on at least one occasion,

"Around the table where the commission members, attorneys,
etc, were seated, were several microphones. The floor in the
area had many wires from the audio and tv equipment.

"During the course of the trial, radio and media people
would place hand-held recording devices on the tables and in
proximity to the witnesses to record what was being said,

“In short, the entire atmosphere was violative of practically
all of the standards for maintaining decorum that have been set
up by the Court for the year study period, Of course, this was
not a court hearing, it was a commission hearing.

“Because of my membership on your committee, I was interested
in what my personal reaction would be to the presence of the media
and I also made inquiry of some of the witnesses and other parties
involved,

"My own reaction was that I was almost completely oblivious
to what would be considered a vory distractive atmosphere. I re-
call having to watch my step when handling exhibits so that I
didan‘t trip over some of the wires strewn around the floor. I
recall several instances when I was giving a somewhat prolonged
address to the members of the Police and Fire Commission that I
had to adjust my position, at the direction of the media people,
so that I was either in line with the television camera or I
didn't block the television camera's view of what was going on.

I recall that there was some distraction resulting from either
inoperation of the microphones or my not being in a position to

be picked up properly by the microphones and the various recording
devices. However, these distractions, I did not feel, affected
my presentation of my client's case,

"Considering the exaggerated atmosphere I was in and relating
that atmosphere to what we would hope to find in the courtroom in
a proceeding that complied with the rules that have been set up,

I do not feel that camera noise and the other possible areas of
distraction set forth in the Dillabaugh report would have affected
me. -~ :

"As far as the reactions of witnesses, commission members,
etc., they indicated an i{nitial awareness of the media and media
equipment but did not feel that their presence had any particular
affect on them as far as giving their testimony or the nature of
‘their testimony. 1In other words, their awareness appeared socie=
what transitory and once they began answering questions, they
seemed to be obliviocus to the effect of media.
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"As to the overall effect on the hearings themselves and the
people who had to make the ultimate decision, this would be ex=-
tremely difficult to evaluate since the matter was quite emotiona

ter was qu 0 al,
was highly publicized, and, the overall psychological impact would

be impossible to evaluate at this time,

"I send you these comments for purposes of allowing the com-
mittee to contrast a completely uncontrolled situation with the
court cases that will be reviewed under controlled, restrictive

eircumstances, "

Case of Larry Solles and Steven Drenning

Solles and Drenning were convicted in August, 1976, in Rock County, of
the shooting death of a gas station attendant in Janesville, and given the
maxioum sentence of 60 years. At the hearing for a new trial, Judge Gerald
Jaeckle ordered cameras and tape recorders out of the courtroom, on motion
of the public defender's office, This was repofted in the angsvi};g
GCazette for April 11, 1978, but no reason was given in the press accouat

.

for the judge's order,

Case of Barbara Hoffman

At the arraignment on a charge of murder, in the Circuit Court for Dane
County, Hoffman's lawyer, Mr. Donald Eisenberg, objected to the presence

of cameras in the courtroom, alleging that their presence there comstituted

Yeruel and unusual punishment.” Mr, EZlsenberg claimed that his clieat
was "'so frightened" that she could not talk in fronc of the cameras. Mr.

apparently being content merely to state his poinmt. All this was reported
o
in a story appearing in the -Capital Times of Madison om April 7, 1978,

Case of Paul T, Jones, Jr.

Accordiag to a story which was published in the g}lwa&kee Journal on

April 25, 1978, Circuit Judge Robert W. Landry of M{lwaukee barred
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television and radio recording in the murder trial of Jones. However,

Judge Landry did permit the use in the courtroom bf still cameras operated

by newspaper photographers., The judge, accor§ing toAthelﬂews account, ex=-
pressed concern about possible references by witnesses to a particular
Juvenile witness; the witness had informea the court that he feared for

ﬁis safety if identified. The matter was appealed to Chifef Judge Michael T,
Sullivan who, on April 25, 1978,.declined to‘overrule Judge Landry's decision

1/

in this case,

III.
FEDERAL AND STATE VIEWS
The special interest of the American legal profession in the photo-

graphing of trial proceedings dates from its concern with the events that

- occurred at the Lindbergh kidnapping trfal i{n 1935, Unquestionably, the

trial of Bruno Hauptmann was conducted in a circus atmosphere, with some
700 newsmen and 129 photdgraphers milling‘about‘the little town of Flemington,

New Jersey. See State v, Hauptmann,.l80 A. 809 (N.J. 1935), cert. denied,

296 U,S. 649 (1935). The events at Flemington led to the adoption by the
House of Delegates of the Americam Bar Association, in 1937, without debate,
of Canon 35 of the Canons of Judicial Ethics, a rule banning all still

photography and radio from the courtroom. In 1952 the Bar Association

added television to Canon 35. Rule 53 of the Rules of Criminal Procedure

for the U.S. District Courts 1is to the same effect, providing as follows:

“The taking of photographs in the courtroom during the progress of judicial

.proceedings or radio broadcasting of judicial proceedings from the courtroom

shall not be permitted by the court.” Thus it is clear that neither still

pthOgraphy nor televising of proceedings 1s permitted today in any federal

court.

1/ The observer's report of State v. Patri tried .in La Crosse County
before Judge Frederick Fink was not received in time to be included in the
report. Because the observer Joseph Zobin did a thorough job of interviewing
witnesses and all of the jurors, his report is included as Appendix I.

|
|
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There is, however, at ché present time, no federal due process rule
which forbids the states to permit photography in their oéq courts. The key
decision on this point, Estes v. Texas, 381 U,.S. 532 (1965), did not, as is
often asserted, prescribe a specific rule on the point. Estes, a much-
publicized financier, was convicted in a Texas District Court of the offense
of swindling, after a trial of great notoriety, po?tions of which had been
televised and broadcast over his objection. While Estes succeeded in per-
suading the U.S. Supreme Court to set aside his conviction on the due
process ground that he had been denied a fair trial, only four Justices
voted in favor of a per se rule which would flatly forbid the televising of
trials by sta:é courts over objection. The opinion of the Court,'pronounced
by Justice Clark, was only a plurality opinion of four Justices. Justice
Harlan concurred separately in the judgment of the Court, but he rejected
the concepﬁ of a per se rule against the televising of courtroom proceedings.
He voted to reverse on the ground that all :hing$ considered, this particular

c riminal trial, of such great nocori;:y, had been flawed by the failure of
the trial judge to coantrol his environment, bu:'he added that “forbidding
this innovation,...would doubtless impinge upon one of the valued attributes
of our federalism by preventing the States from pursuing a novel course of
procedural experimentation.” (381 U.S. 587) Thus, in a very brief explanatory
opinion, Justica Bremnan sc#ted: I write merely :§ emphasize that only four
of the five Justices voting to reverse rest on the proposition that televised
‘eriminal trials are cons:i:ﬁkionally infifm, Qha:ever the circumscances....
Thus today's decision is not a blanket constitutional prohibition against

the televising of state criminal trials.” Justice White, who also dissented,
observed that we do not know enough about the impact of Eglevision to warrant

the framing of a general per se rule. In his dissencing opinion, Justice

£ s
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Stewart pointed out that the techniques of public communication are subject

to continuous and unforeseeable change, and that the Court should not inter-

fere with the considerable discretion of the trial judge. Even Justice Clark,
who wrote the plurality opinion, concluded with this observation: "It ig

said that the ever-advancing techniques of public communication and the ad-
jusfmenc of the public to icsbpresence may bring about & change in the effect
of telecasting upon the fairmess of criminal trials. But we are not dealing
here with future developments in the field of electronics. Our judgment cannot
be rested on the hypothesis of tomorrow but must take the f#cts as they are
presencee today.” (381 U.S. 551)

It must be noted that the Estes case was not only inconclusive on the

_point aé issue, but was decided fifteen years ago. Most assuredly, there

have been tremendous improvements since then iéxthe equipment and techniques
available for television and still photography. It may be said with some
confidence that the electronic media have developed technologically to the

point that still cameras and broadcasting equipment are no longer obtrusive.

. Furthermore, many states have proceeded on the assumption that the Estes case

did not settle the issue. Indeed, all over the country electronic equipment

has been used in many aspects of judicial proceedings, to record testimony,

to record police line-ups, to record confessions and statements by material
witnesses. Furthermore, there were several instances of the broadcasting of
trials in the 1950's in a few states, e.g. Texas, Kansas, Oklahoma and Idaho.
By order of February 27, 1956, the Supreme Court of Colorado voted to permit
the photographic coverage o} certain trials, provided that all parties in-
volved had given their prior permission. The Florida Supreme Court began an
experimental year of broadcasting trials by order effective July S, 1977,

At the present time, the Florida Court has under advisement the question of

N
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making the experimental rules permanent. Today about fourteen states permit
some sort of broadcasting of judicial proceedings under a wide variety of

. rules. Thus, the Supreme Court of Louisiana began a one-year trial for 6ne
district court, beginning February 23, 1978. The highest courts of Minngsota
"and Montana have'recently authorized one or two-year experiments with broad-
§asting trials. 1In New Hampshire, broadcasting is entirely within the
discretion of the trial judge. 1In Tennessee broadcasting is permitted only

in the State Supreme Court. New Mexico is conducting an experiment which
tequires all participants in the trial to give their consent. Since 1975

the Supréme Court of Alabama has permitted photography subject to authorization
by the presiding judge, and any particiéant may request that the‘cameras be .
turned off;"Currently, thé issue is a live one in several stateé, including \,)
Caiifbrnia, Kentucky, Chio and Cklahoma.

fhus. it is worth noFing that in August, 1978, the Conference of Chief
Justices, by a vote of 44-1 adopted a resolution which‘would relax ABA Ca§on 3s.
The résolution declared that the supervising appellate court "may allow tele-
‘vision, radio and photographic coverage of judicial proceedings in courts
under their supervision consistent with the right of the pariies te a fair
trial and, subject to express conditions, limitations, and guidelines which
allow such coverage in a manner that will be unobtrusive, will not distract
the trial participants, and.will not otherwise interfere with the administration
of justicef' On the other hand, in February, 1979, the House of Delegates of
thevAmerican Bar Association voted against co;rtroom photography.

The experiment with courtroom photoqraphy‘in Florida has stirred up a
great deal of interest. The guidelines were put to’a serious test in the
widely-discussed murder trial of Ronny Zamora. Dade Circuit Judge Paul
Baker, who presided over the Zamora txial, declared: "The First Amendment

right to a public trial means just exactly what it says." Defense counsel
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Ellls Rubin advanced, without success, the very unique defense of “television
insanity,’ but this made for a very dramatic trial which riveted the attention
of hundreds of thousands of Floridians. Trial Judge Bakef, at its conclusion,
pronounced the conduct of the case as worthy of being viewed as a *“success.”
During the experimental year in Florida, several murder trials were televised
in their entirety, as well as an insurance fraud trial in Dade County. One
Judge turned off the cameras to prevent the filming of testimony by several
federal informants who were living under new identities, and one judge forbade
the filming of a 1l6-year old rape victim, A report by three professors at
Florida Technological University conciudéd that 76.6% of the 130 circuit
Judges who responded to a survey indicated that the televisiqn cameras

. caused do'?serious distraction” {n court, and 68.1% of thgse judges said that
 tﬁthe1evision cameras had no "adverse influence” on witnesses, Furthermore,
of Ehe 52 jurors who were questioned, séz said thaq the television cameras
were not distracting, while 35% thought they were. Said Chief Justice Ben
Ovér:on at the end of the experimental year: "There have been no substantial
problems presented in this court with regard to the pilot program." As re-

ported in a story by Al Messerschmidt in‘ The Miami Herald for June 30, 1978,

~ however, there is formidable opposition in Florida to making the experimental '

‘rules permanent, from the Florida Bar, the state's Conference of Circuit
Judges, the Florida Public Defender's Association, and prominent private
defense attorneys. B} a 4-3 vote, the Supremé Court of Florida refused to
extend the experiment beyond the designated wyear, and the matter is still
under advisement.

On January 3, 1979, the Chairman of this Committee wrote>a letter to all
circult judges in Wiscounsin, requesting their reaction to uhagever experience

they may have had, or were aware of, with regard to the impact of photography

Y ¥
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’and radio broadcasting in the courtroom. Specifically, the judges were re-
quested to state an opiniom, with or without supporting ratiomale, as to
whether or not they approved of the televising of courtroom proceedings, and
they were encouraged to comment on the guidelines prescribed by the Supreme
Court for the experimental year. The Committee attaches the highest importance
to the views of the judges who preside over our genefal-jurisdiccion trial
courts, for, after all, they are right on the firing line, and must live with
the rules laid down for their guidance. It is highly regrettable that a

ma jority of the 181 circuit judges did not reply, at least by the‘day which
had to be treated as the cut-off date for the preparation of this report. But,
of the 55 circuit judges who did reply, 44 judges indicated, in one faghion

or another, that they approved of the televising of trials, and did not be-
‘1ieve that photography in the courtroom defeaéed the holding of falr trials.
Candor suggests that it ought to be scatéd that approval was expressed in

many different ways, some with whole-hear:ea enthusiasm, and other rather
grudgingly. On the other hand, only 8 circuit judges clearly exprassed
opposition EoA:he use of photography in the courtroom, although here again

the opposition vas;exp:esséd with varying: degrees of eméhasis. Only one
c¢ircuit judge went so far as to pronounce the year's experiment a “£lop”.

On the other hand; Judge Richard G. Greenwood of Green Bay spelled out a

fully reasoned statement of opposition to the talevising of trials. He

tliuded té the technological difficulries involved, the reporting out of
context where only portions of a trial are felevised, “the ﬁa:ural fear and
anxiecy’ of wi:neﬁses, though he was not worried about the impact upon

Judges and lawyers, the belief that sensitive personal matters, as in divorce
cases, shogld not be exposed to :hé view of the public at large, and the con-
viécion that the open court room suffices for those who afe interesced i{n

finding out how our courts operate. Three responding judges expressed no

opinion.
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Some 1l judges said, in various ways; th;t our céurtroomsare not physically
adequate to accommodate television cameras and should be alt?ted accordingly.
On the other hand, 7 judges took the position that the alteration of existing
courtrooms to accommodate television i3 not an expense which the county should
be asked to assume. Apparently the tenor of their remarks on this point was
that since television i3 a commercial enterprise, itnought to pay its own
costs. Perhaps a short answer would be that the televising of trials, at

least in the view of this Committee, is in the public interest. Several

Judges stressed the importance of retaining intact the authority of the trial
ju&ge over his courtroom. Several judges thought that television is Lnterested
mainly in sensationalism, and broadcasts only bits and pieces of ciials, from
which it follows, in their view, that broadcgsting by television is not likely
to be as educational to the general 3ubiic as is generally asserted., Five
Judges took Ehe position that it is too early to arrive at a firm policy, and
that the experimental period should be ?xténded ié order that a final decision
can be made on the basis of a more substantial experien;e.

The Committee regrets that it heard from only a minority of the circuit
judges, although 55 returns out of a possible 181 represent a substantiai
sample worthy of our attention. No doubt, i{if we waited longer, more replies
woulé drift in, but in order to get this report prepared'in.cine for submission
to the Cert on the agreed-upon date, we had to be content with the replies
that had already come {n. On the whole, the Committee reads the replies as
iﬂdicacing that a substantial majority of t;; circuit judge# either approve
.of the televising of trials, or at the very last, do not disapprove of
. doing sé. The Committee attaches considerable weight to this body of expert

opipnion,
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BASIC POLICY VIEWS OF THE COMMITTEE -
The basic concept upon which this raporf rests was well stated by Justice

Douglas in a leading case decided in 1947: "A trial is a public event. What

" transpires in the courtroom is public propert&. « « « Those who see and hear

what transpired can report it with impunity. There is no special.ﬁrerequisite
of the judiciary which enables it, as distinguished from other institutions of

democratic government, to suppress, edit, or censor events which transpire

- in proceedings before it." Craig v. Harney, 331 U.S. 367, 374. In a larger

sense, there is a growing feeling in the country, as reflected in many open-
meeting state statutas and in such federal statutes as the revised'Freedom of
Information Act, that the general public has a fight to know what is going on
in all branches of governﬁent at all levels. As stated by Justice Joseph A.
Boyd, Jr., of the Supreme Court of Florida, in_a recent law journal article:
"The dramatic. political and governmental revelations of recent years have
inspired 4 renewed interest in public affairs. Citizens are becoming increas-
ingly conscious of'their right to be informed about the activities of their
locai, state and federal governments. Public institutions are :espon&ing to
this growing citizen awareness by becoming more open to the public view."

("Cameras in Court:. Estes v. Texas and Florida's One Year Pilot Program,"

University of Miami Law Review, Vol. 32, 815, September, 1978).
Accordingly, the committee concludes unanimously that under apgrcpﬁiace
guidelines pronounced by the Supreme Ccﬁrt and administefed by the state's

trial judges armed with a broad discretion to exercise necessary control

over the judicial environment, still photography, radio broadcasting and
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television cameras should be permitted in the courtrooms of the state. The
committee is well aware of the objections generally voiced by those who
oppose photography in the courtroom, and it is not prepared to assert that
the objections are wholly without merit.b There is some danger of distraction;
it is quite possible that some witnesses will be affected by the knowledge
that they are on the television screens of the commﬁnity; and it is even
possible that some attorneys and judges will alter their behavior because of
the cameras, but while in some cases they may be tempted to'strike special
poses, on the other hand, the presence of cameras may well have the effect
of reducing irascible behavior from the bench and rudeness from the counsel
table.

On the basis of the evidence which has come to the attention of the
commit*ee, it has concluded that the advantages of permitting audio-visual
coverage of the courtroom outweigh the disadvantages, and that within
rules duly pronounced by the Supreme Cogrt;land with more experience with
the problems involved, and the development of better and more efficient
cameras, procedures can be followed which would not defeat the right of
parties involved in litigation to have fair trials.

So far as the broadcasting of courtroom proceedings by radio is concerned,
the committee is unaware of any serious objections. Many modern courtrooms
are already equipped with sound systems, and in such instances all the
radio people have to do is to plug their équipment in the existing system.
‘Even where courtrooms do not have electroni:.sound systems, the amount of
equipment which the radio people would have to bring into the courtroom would
be so minor in bulk, and so unobtrusive, as to present no problems worth dis-

cussing. Of course, the operator of the radio broadcasting apparatus should
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not be permitted to speak into the mikeiin the courtroom while the trial
is proceeding, but apart from this, the committee is unawa{e of any problem
which would make radio broadcasting of judicial proceedings unwisa or
undesirable. |

Similarly, the committee sees no serious problem in permitting still
photography on the part of sﬁill photographers, evén though the committee
recognizes a sound problem. Of course, as the present rules make clear, no
flash or other special lighting should be permitted, but modern still cameras
are now so efficient and so sensitive that good pictures can be taken with
ordinary lighting in the room. .Still photographers should not be permitted

to move about the courtroom for picture-taking purposes, however,>and the

i judgé and the bailiff should make that clear, and if a press photographer

e
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persists in vioclating this sSimple vule, then that person's right to take
pictures ih the courtroom. should be withdrawn. Furthermore, the committee
sees little point in insisting that once in the éourtroom, the still photo-
grapher must not leave the chamber un;il the ne#t recess. It is reasonable
to ask that person to be in place before the proceeding begins, but once the
photographer has the desired pictures, he or she ought to be permitted to
leave the room. After all, visitors sitting behind the rail are free to
come and go, and do ccme and go, during the proceedings, and the committee can
see no good reason for insisting that still photographers must remain in
their seats until the next racass, once they have the pictures they want.
While many people assert that televiﬂion.axarts a distracting influence
on the participants in the courtroom proceedings, tha evidence before the
committee suggests that the distraction does not rise to such dangerous
levels as to defeat the objective of holding fair trials. it'is also argued
that gelevision has the result of imposing additional responsibilities upon

an already over-burdened judge who, at least in serious criminal trials, has

A 5 |
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many other things to do, but the general tenor of responses from trial judges
in this state is to the effect that not much extra work is involved, and that
as the media people and the judges and lawyers get accustoged to the processes
invelved in television, and particularly as there is growing familiarity with
the rules of the court on the subject, trial judges will not find this a
source of unduly great added work. The commi;tee Believes that it might be
wise to ask the television operat;r to turn off the red light, which can be
done very easily, and which seems to signal attention unnecessarily. The
committee also believes that it would be desirable to remodel our courtrooms
so that the television cameras are actually walled off from the bulk of the
courtroom, and thus are as out of sight and unobtrusive as possibie. Certainly
it is‘péssible to remodel the larger courtrooms for this purpose, and it is
suggested that hereafter new courtrooms should be designed with this in mind,
to provide separate facilities behind screens or walls for the location of

the cameras.

The committee recommends that sp;cial mention should be made with respect
to the photographing of the victims of sexual assault, very young children,
undercover agents, relocated government witnesses, and in cases involvihg
trade secrets, domestic relations and child custody. Furthermore, the sound‘
of conferences between counsel and client, or between counsel and judge,
should not be broadcast. Finally, the committee recommends the adoption
of a rule which would control the photographing of the jury, to the extent
that individual jurors are identifiable, except in extraordinary situations
where consent has been given. It is obvious that in many courtrooms it would
be physically impossible to photograph a witness or other participant in the
proceeding which did not in some measure include the jury. What the committee
thinks should be forbidden are tight shots which actually identify individual

Jurors. The committee is deeply concerned about the dahgers involved in any
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invasion of jury anonymity; jurors are drawn at the last moment £rom the
: general mass of the coﬁmunity, and disappear into the community when the

trial is over.
As John H. Wigmore once wrote:

"We are good friends of jury trial. We believe in it as
the hest system for a free people in the world's history.

Lo avde § dmasde Sl A
In spite of all suggestions to substitute the trained judge

of fact, we believe that a system of trying facts by a regular
judicial official, known beforehand and therefore accessible
to all the arts of corruption and chicanery, would be fatal

" to justice. The grand solid merit of jury trial is that the
jurors of fact are selected at the last moment from the
multitude of citizens. They cannot be known heforehand, and
they melt back into the multitude after each trial." (Journal
of the American Judicature Society, Vol. 9, p. 61, 19235).

1f this is a proper view of the nature of the jury, it would seem to follow

that the anonymity of jurors should be respected. An interesting letter

supports this position. He writes: "I have excluded the photographing of

(“ jurors. The cameramen have not been happy with this rule, but with one exception,

all of the jurors quizzed as to their reactions to be photographed on a
criminal case, have responded that they do not wish to be photographed.
They are afraid of undue publicity or outside pressure.” Similarly, Mr.

James C. Eaton, the District Attorney for Barron County, wrote to the com-

mittee as follows on 10 January, 1979: "Frankly I found the cameras somewhat

distracting but not a real source of irritation. My concern, however, lies
with complaints of the jury who came to me after having seen the cameras
and then having seen their picture all over the front pages of Minnesota

and Wisconsin newspapers. The jury members that approached me were very

concerned and, in my opinion, somewhat frightened by the attention. Anonymity

is not a luxury in a rural community as it would be in an urban area.”
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SPECIFIC RULES RECOMMENDATIONS

The Committee closes this report with some recommepda;ibns for the
revision of the gquidelines which the Supfeme Court adopted at the beginning of
the experimental year. The Committee recomﬁendsAthe use of the word “Rules"
instead of “Guidelines." There seems to be a formality about the term "Rules”
which makes it more apéropriate to serve as a Sody of procedural law, where-
#s ghe term "Guidelines" seems to convey an informal and tentative intent on
the part of the Court. Furthermore, wherever the Qord "standards" has been
used, the word "rules" has been substituted. In addition, the Committee
recommends that wherever "presiding judge" is used, the term "trial judge"
should ‘be substituted, since the phrase "presiding judge" has a meaning of
its own in Wisconsin.

This report deals with.the Court's Guidelines seriatim, and adds comment
and suggests changes whera they seem warranted.

Court Guideline No. 1

Authority of Trial Judge

(a) These rules of conduct do not limit or restrict the

power, authority, or responsibility otherwise vested in

the trial judge to control the conduct of proceedings

before the judge. The authority of the trial judge over

the inclusion or exclusion of the press or the public at
particular proceedings or during the testimony of particular
witnesses is applicable to any person engaging in any

activity authorized by these rules. -

Suggested Addition

-

(b) The term "trial judge" includes any judicial officer
who conducts a public proceeding.

‘Comment: This rule seems to be altogether proper, and only a minor change

in its language is recommended. Many circuit judges, either in direct testimony

or by letter, have indicated how important it is that the traditional authoricy

~of the trial judge to control the courtroom environment should be preserved.
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Furthermore, no rules can be or should be so detailed as to cover all possible
éontingencies, and the judge must have elbow=-room in which to make decisions
relating to problems growing out of the presence of the electronic media in
the courtroo&. &he new subsection (b) is intended to include other judicial
officers, such as éourt commissioners, who conduct public judicial business.

Court Guideline No. 2

Media Coordinator

The media covering each administrative district shall
designate a coordinator to work with the chief judge
of the administrative district and the trial judge in
a court proceeding in implementing these rulas.

Suggested Restatement:

{a) The Wisconsin Freedom of Information Council shall
designate for each administrative district a coordinator who
shall work with the chief judge of the administrative district
and the trial judge in a court proceeding in implementing
these rules. Geographically large administrative districts
shall be subdivided by agreement between the Council and
the chief judge, with a coordinator designated for each
subdistrict.

- (b) Where possible, the trial judge shall be given at least
five days' notice of the intention of the media to bring

~ Cameras or recording equipment into the courtroom. In the
discretion of the trial judge, this notice rule may be waived
where cause for such waiver is demonstrated.

Comment:

The Committee believes it desirable to focus responsibility as precisely
as possible for the saelection of media coordinators. The original rule is
much too vague and open-ended. The Wisconsin Freedom of Information Council,
of which Mr. Robert H. Wills, editor of the Milwaukee Sentinel is currently
President, is almost ideally suited to carry out the selection function. The
Council is sponsored by the Wisconsin Associated Press, the Broadcast News
Council, the United Press Internaticnal, the Society of Professionai
Journalists, Sigma Delta Chi, the Wisconsin Broadcasters' Association, the

Wisconsin Press Photographers, the Wisconsin Newspaper Association, and the
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Wisconsin Universities Journalisa Council, Clearly this umbrella organization

represents most of the print and broadcast media in the State. It already has
a standing committee, one of whose functions i3 to select regional coordinators.
Several witnesses who appeared before the Committee, or communicated with
it by letter, called attention to the fact that some of the ten administrative
districts are much too large to be supervised by a single coordinator. For
example, District 10 consists of 13 counties; District 9 has 14 counties; and
there are 12 counties in each of Districts 6 and 77 Accordingly, it is sug-
gested that the rule require the creation of subdistricts, at least in the
very large districts, by agreement between the chief judge and the Council,
Finally, many circuit judges have stressed the desirability of requiring
the medf{a to give them some notice of their intention to bring electronic
equipment into the courtroom. They expressed considerable irritation with
media representatives descending upon them at the very last moment before pro=-
ceedings are to get under way. The committee believes it is reasonable to
require:the media to give the.judge reasonable notice of what they plan to do.
One judge suggested two weeks' notice, but five daysi notice seems to be
adequate and probably more likely to be workable. Of course, there is always
the possibility of exceptions, and the judge should have discretion to waive

or shorten the notice rule {f good cause is demonstrated.

Court Guideline No. 3

Eguipmenc and Personnel

(a) One portable camera (either 16 mm sound on film, self-

- blimped, camera, or videotape electronic camera), operated
by one person is authorized in any court proceeding. One
additional camera operated by one additional person is
authorized if a request to film or tape the proceeding is
received from a person or orgamization which does not have
& camera of the same type as the first camera authorized,
One additional camera operated by one additional person
i{s authorized to permit a person or organization to televise

~live or to film the entire court proceeding from beginning

to end. A maximum of three cameras are authorized under
this rule. ' . '
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(b) Two still photographers, each using not more than two
cameras with not more than two lenses for each camera,
are authorizaed to take photographs for the print media in

- any court proceeding.

Suggested

(c) One audio system for radio broadcast purposes is
authorized in any court proceeding. Audio pickup for
all media purposes must be made through any existing
audio system in the court facility., If no suitable
audio system exists in the court facility, microphoncs
and related wiring must be unobtrusive.

(d) The media coordinator shall be responsible for re=-
celving requests to engage in the activities authorized
by these rules in a particular court proceeding and
shall make the necessary allocations of authorizations
among those filing the requests. In the absence of
advance media agreement on disputed equipment or personnel
{ssues, the trial judge shall exclude all audio or visual
equipment from the proceeding.

Restatement:

(a) Three television cameras (film, videotape, live), each
operated by one person, are authorized in any court pro-
ceeding., Priority consideration will be extended to one
of the three cameras to televise an entire proceeding from
beginning to end.

(b) Three still photographers, eaéh not using more than two

- ¢cameras, ars authorized to take photographs for the print

media in any court proceeding.

(c) The trial judge or the chief judge may authorize the use
of additional cameras at the request of the media coordinator
{n extraordinary court proceedings or may limit the number
of cameras where physical circumstances require limitationm.

(d) Ome audio system for radio broadcast purposes is authorized
in any court proceeding. Audio pickup for all media purposes
oust be made through any existing audio system in the court
facility, when practical. If no suitable audio system exists
in the court facility, microphones and related wiring must

.be unobtrusive.

(e) The media coordinator shall be responsible for receiving
requests to engage in the activities authorized by these

rules in a particular court proceeding and shall make

the necessary allocations of authorizations among those
filing the requests. In the absence of advance media
agreement on disputed equipmant or personnel issues, the
trial judge shall exclude all audio or visual equipment
from the proceeding.
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Comment ¢

The slight change in subsection (d), i{s based on the fact that some court
‘sound systems would not satisfy the requirement of adequate broadcasting.

The Committee believes that the original Court guidelines, which ruled
out more than three television cameras or two still cameras, are unduly re-
strictive., There i{s no persuasive reason why, at least in a large courtroonm,
in the case of a trial commanding unusual publicAingeresc, the judge should
not be permitted to admit more than 3 television cameras or more than two
still cameras., For example, five television cameras were present in one of
Dane County's larger courtrooms for t§e arraignment of two state legisators
on credit card abuse charges. Furthermore, there does not seem to be any
persuas#ve reason why a still photographer should be limited to two lenses
__-fprjeach camera, A demonstration before the Committee indicated beyond any
doubt that changing lenses is a very quick and simple operation that should

create no problems of distraction at all.

Court Guideline No. 4

Sound and Light Criteria

Only audio or visual equipment which does not produce
distracting light or sound may be used to cover a court
proceeding, Artificial lighting devices must not be
used in connection with any audio or visual equipment,
Only equipment approved by the trial judge in advance of
the court proceeding may be used during the proceeding.

Comment: This guideline should remain as is.

Court Guideline No., 5 -~

Location of Equipment and Personnel

(a) The trial judge shall designate the location in the
courtroom for the camera equipment and operators. The
—}Q*;&pﬁeatﬁtng Jjudge shall restrict camera equipment and
. operators to areas open to the public, but the camera
equipment and operators must not block the view of persons
geated in the public area of the courtroom.
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(b) Camera operators shall occupy only the area authorized
by the trial judge and shall not move about the courtroom
during the court proceeding. Film, tape, or lenses must
not be changed during the court proceeding. Equipment
authorized by these rules must not be moved or changed
during the court proceeding.

Suggested Restatement:

(a) The trial judge shall approve the location in the
courtroom ©f audio-visual equipment and operators.

(b) Camera operators shall occupy only the area authorized
by the trial judge and shall not move about the courtroom
for picture taking purposes during the court proceeding.
Equipment authorized by these rules may not be moved
during the court proceeding.

Comment: :

The Committee suggests two changes in subsection (b). One is to forbid

camera operators from moving about the courtroom for picture taking purposes.

Otherwise, we see no very good reason why a photographer may not, for example,
leave the courtroom to go to a toilet, or for that matter, why that person

may not leave the courtrcom once he or she has the desired pictures. It

seems to the Committee wholly unnecessSary to insist that once a still =

photographer has taken pictures, that person must remain seated until the
next recess. The photographer ought to have the same freedom to come and
go that other members of the public enjoy. What we want to forbid is a
camera operator jumping arcuﬁd from place to place during a proceeding to
get different shots. We also suggest deletion of the second sentence of

(b) on the ground that it serxves no useful purpose and is unduly restrictive.

Demonstrations before the Committee indicated that film, tapes and lenses

c¢an be changed without causing any noticeable distraction or commotion.
Actually, with modern equ;pment thay are very simple operatiéns that are
accomplished in a few seconds. Finally, thé second sentence in subsection
(a) is superfluous. The Committee believes that it is sufficient to

require the approval of the trial jddgc.

.




Court Guideline No. 6

Courtroom Light Sources

Modifications in the lighting of a court facility ﬁay be
made only with the approval of the trial judge. Approval
of other authorities may also be required.

Comment: Leave as is.

Court Guideline No. 7

Conferences

Audio pickup, broadcast, or recording of a conference in a
court facility between an attorney and client, co-counsel,
or attorneys and the trial judge held at the bench is not
permitted.

Comment: Leave as is.

" Court Guideline No. 8

. Recesses

Audio or visual equipment authorized by these rules
must not be operated during a recess in a court proceeding.

Comment: The Committee is unaware of any compelling consideration that
justifies this rule.j Newspaper reporters ére certainly free to move about
the courtroom during a recess and talk to anyone who will talk to them, and
it is not at all clear that the operators of television cameras shoﬁld be
denied the same privilege. Accordingly, it is suqqeéted that this guideline
be dropped, or restated as follows:

Recesses, Periods before and after Court

Audio or visual equipment authorized by these rules may be
operated during recess in court proceedings and before

and after court, subject to reasonable restrictions imposed
by the trial judge to maintain proper decorum and security
and to avoid any photography or broadcasting which would
impair the right to a fair trial.

RN (‘s?’j"'
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Court Guidelina o. 9

( Use of tvidence ' ' g

Any £film, videotape, photography, or audio reproduction
made as a result of thesa rules is inadmissihle as evidence
in any court proceeding. ' :

Suggested Restatzment:

Any £ilm, videotape, photography, or audio reproduction

‘made in a court proceeding as a& result of these rules

is inacémissible as evidence in any appeal or retrial

of the same action.
Comment: The thought occurred to the Committee that the cameras may record
a2 fresh crime actually occurring in the courtroom. Surely such photography

could be used as evidence in a later trial for that crime.

Court Guideline No. 10

Resoluticn of Disputes

A dispute as to the application of these rules in a court
. Proceeding may ke referred only to the chief judge of the
(;J ' administrative district for resoclution as an administrative
matter. An appellate court shall not exercise its appellate
or supervisory jurisdiction to review at the request of any
person or organization seeking to exercise a privilege con-
ferred by these,standawds. any order or ruling of a pﬁeﬂtﬂiﬂg
judge or c“1e7/3udge under these rules. Akenl
M(Jﬂ*

-

Suggested Restatement:

(2) A dispute as to the application of these rules shall be ‘
referred by the trial judgs, after making a record, to the

chief judge of the administrative district for final resolu-

tion. An appellate court shall not exercise its appellats

or supervisory jurisdiction to review at the request of any

person or organization sesking to exercise a privilege con-

ferred by these rules any order or ruling of a trial

judge or chief judge under thaesa rules.>

(b) At the conclusion of a proceeding, the media shall have
standing t3 litigate in the appellate court the validity of
decisions made under these rules.

S £ 5 AP TR e g e o o e v v
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Comment: The slight change in the language of 10(a) is to make it clear

that the trial judge must give reasons for the decision appealed from, and
that the decision of tﬁe chief judge is final.

The new section 10(b) is designed to give the media standing to litigate
in the appellate court legal issues growing out of decisions made by trial
judges and/or chief judges under these rules. While the media are not
parties to the cases themselves, the committee believes that they ought to
have some way to test in an appaais court the legality of decisions made
under these rules. Such a procedure would promote the rule of law so far
as the agencies of mass communication are concerned and free them from
dependence upon the actions taken or not taken by the parties in particular

cases. For example, a defendant who has been acquitted in a criminal case

has no reason or standing to appeal any error alleged to have occurred in

" the course of the trial, but it may happen that in the course of the trial

the judge made a ruling or rulings directly affecting the freedom of the
media to function as they deem essential and raising legal issues which a
hiéher court oughf to have jurisdiction’ to resolve. Whether it is consti-
tutionally proper for the Supreme Court to separate appea;able issues in
this fashion and confer standing on a nonparty are questions which the
Committee believes are for the Supreme Court to resolve.

Committee Members Edward Hinshaw, James Hoyt, Richard Bauer, Nancy
Mersereau and Anne Rossmeier make the following minority statement: To
make it clear that these rules do.not preclude other legal actions which -
may be important to the news-gathering process, we propose the following
language be added to Rule 10(b):

The foregoing limitations on appeals or requests for super-
visory relief from the appellate court apply only to orders
or rulings which prospectively deny or limit the use of audio
or visual equipment in the courtroom. They do not limit or
restrict the power, authority or responsibility of the
appellate court to review orders or rulings even though
related to or arising from such racording or photography,
which otherwise affect such persons or organizations, includ-

ing, wighout limitation, contempt citations and restraints
on publication.



Court Guideline No. 11

Prohibition on Photograrhing at Request of Participant

A trial judge may for causa prohibit the photographing
of a participant with a £ilm, videotape or still camera
on the judge's own motion or the request of a partici-~
pant in the court proceeding.

Suggested Restatement:

(a) A trial judge may for cause prohibit the photographing

of a participant with a film, videotape or still camera on

the judge's own motion or on the request of a participant

in a court proceeding. 1In cases involving the victims of
¢rimes, including sex crimes, police informants, undercover
agents, relocated witnesses and juveniles, and in confession
hearings, divorce proceedings and- cases involving trade secrets,
a presumption of validity attends the requests; the trial judge
shall exercise a broad discretion in deciding whaether there

igs cause for prohibition. This list of requests which enjoy
the presumption is not inclusive; the judge may in his or

her discretion find cause in comparable situations.

(b) Individual jurors shall not be photographed, except in

extracrdinary instances in which a juror or jurors consent.

In courtrooms where photography is impossible without includ-

ing the jury as part of the unavoidable background, such is

permitted, but close-ups which clearly identify individual

jurors are prohibited. Trial judges shall enforce this rule

- for the purpose of providing maximum protecticn for jury

anonymity.
Comment: As the Court knows, and this was raflected in the explanatory
statement circulated to all judges by the Chief Justice on 21 April 1978,
- there has been a great deal of discussion as to the precise meaning of
"cause" within the scope of Rula 1ll. While the Committee believes it would
be unwise to spell out to the last precise detail just what constitutes
good cause, it does hold that to some extent specific content may be
supplied by including the suggested additional languaga.

Commjittee Members Edward Hinshaw, James Hoyt, Richard Bauer and
Nancy Mersereau make the following minority statement: While we support

the revised Rule 11, we do so in the spirit of compromise.

i o
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In our judgment any proscription of photography or recording is
inconsistent with the intent and spirit of the original Supreme Court
experimental guidelines. This should not, however, suggest that we are

insensitive to the right of privacy of certain classes of individuals.

- Our preference would be to continue the original Guideline 11, with the

language of clarification contained in the letter of Chief Justice Beilfuss

dated April 21, 1978, addressed to all judges.

Court Guideline No. 12

Inapplicability to Individuals

The privileges granted by these rules may be exercised
only by persons or organizations which are part of the . .
news media. : '

Commant: Leave as is.

For the convenience of the Court, the amended rules endorsed by the

Committee are restated in Appendix H.

VI
CONCLUSIONS

The Committee recognizes that the casé for permitting photography in
the courtroom is not a simple one, nor is it a one-sided case. It attaches
great weight to the objections voiced by those who fear that the introduction
of photography into the courtroom will defeat the right to a fair trial.
The most persuasive and best thought out staﬁement of objections to court-
roém photography which was submitted to the C;;mittee came from Robert J.
Paul, the Deputy State Public Defender. As part of this report, Mr. Paul's
statement is attached as Appendix G. Members of the Court may wish to read
this statement. While the Committee does not share all of the fears that

Mr. Paul has spelled out, it believes that the views he has expressed are

shared by many, in and out of the legal profession, and are worth serious

consideration.

. e
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The Committee believes that while problems have arisen in the past, and
will i{n the future, when cameras atre allowed to operate in the courtroom, on
balance the advantages to society to be derived from courtroom photography
outweigh the disadvantages. So far as radio broadcasting and still photo-
graphy are concerned, the Committee has had little difficulty {n reaching a
positive conclusion. 'The debate cén:ers on the use of television in the
courtroom, The Committee takes the position that telgvisicn i{s here to
;:ay; it is not only a fact of 1life, but a very important fact of life in
our gociety. The television peocple are, like the newspapers; in the business
of gathering and disseminating news, In fact, it is widely believed that
more people rely upon television for news than upon newspapers. It 1s said
~ .that the television companies are private enterprises in the business of
making money. It is hardly necessarf to recall that newspapers are not
eleemosynary institutions, but ar? also published for profit., It is true )
that telévision stations are likely :o.coﬁcen:raCe updn sensational cases,
but the same can be said for newspapers., In any event, in the case of both
the print medi{a and television, we have no choice but to rely upon the judgment
of the professionals as to what is ::uiy newsworthy, Whether a éarticular
event is newsworthy Ls a matter of informed judgment, best made by those
whose everyday business it is to make such judgment. dAn item may be news=
worthy one day, and not another, depending on what is going om in the society
covered by the particular media., So long as we continue to believe in a'
free press, and a frze press is specificali& guaranteed by the United States
Constitution and the Conscitution of the State of Wisconsin, then we must
recognize that one essential element of that freedom is the right to decide
the {ssue of the newsworthiness of an event. Furthermore, the Committee

belleves that with further experience, as the judges, lawyers and media get
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accustomed to operating under duly constituted rules, difficulties encountered
so far will be smoothed away. The day is not far distant when phqtography

in the courtroom will arouse no more excitement than the presence of news-
paper reporters in the courtroom.

Accordingly, the Committee recommends:

1. In general, the guidelines or rules pronounced by the Court,
as amended by the Committee, should be adopted as a permanent
set of rules, it being understood, of course, that the Court
will always be free to reconsider its position in the future,
if events dictate reconsideration.

2. Radio broadcasting, still photography,-and television cameras
should be permitted in the courtroom, subject to strict
observance of the rules of the Court, and subject also to
the understanding that the presiding judge at a trial has
a.wide discretion to control the judicial environment,
because ultimately it is his or ‘her responsibility to assure
to all.pafties a fair trial. |

In making these recommendations, the Committee recognizes that various

broad objectives must be pursued. It is vitally important that not only '
should justice be done in our courts, but that justice should appear to be
done. Litigants are enﬁitled to fair trials, and all persons who are
involved in court proceedings should be treated with respect for their
essential dignity as the citizens of a free society. At the same time,
trials are public events; our trédition frowns upon secrecy in government,
and few eveﬁts are more abhorrent in our historical experience than secret
trials. The guarantee of a public trial, Justicé Blaék once wrote, "has

alwayé been recognized as a safequard against any attempt to employ our
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courts as instruments of persecution." (In re Oliver, 333 U.s. 257, 270,

1948) . The essential problem is to find a pro§er balance beﬁween these Qarious
interests. Tha task of discovering points of balance beﬁweeh various interests,
however, is no novelty in the law. The Committee believes that in respect

to the subject matter of this report, an acceptabie balance has been struck.

If future experience should indicate that the rules are not suitable, then

it is within the province of the Supreme Court to revise them. In the present
state of our knowledge and available technology, the Committee is satisfied
that the am;nde§ rules it has recommended to the Court represent a policy

with which we can go forward with confidence.

>




: This report was approved by a unanimous vote of the cormittee on March 24, 1979
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¢ e N1 TA S A e ey L STATE OF WISCONSIN
R ° ' D :
. CORRECPONDENCE/MEMORANDUM
Date:  Avrril 26, 1978 " File Ref:
To: rclessor David Fellman, Chairman . :
(;) crmittee on Audio-Visual Equipment in Courtrooms

From: Chief Justice Beilfuss

Subject:  Audio-Visual Equipment in Courtrooms

The Supreme Court in its orders concerning the one year
experiment with the use of audio or visual equipment in
courtrooms provided for the appointment of your committee.
The committee is to monitor and evaluate the use of audio or
visual equipment in courtrooms during this experimental
period and is to file a report with the Court no later than
March 1, 1979. -

The purpose of the Court in appointing the Committee was to
have an independent body advise the Court on the success,
failure or problems with the use of audio or visual equip-
ment in courtrooms, whether the use of such equipmeut should
) be permitted on a permanent basis, and if so, under what
i conditions. If the committee concludes that such equipment’
(;J should be authorized .on a permanent basis, it should prepare
proposed rules in its report.,

The committee in gathering information upon which to make
its report should rely upon the experience of its members, a
review of reports in the news media on the use of .the
equipment in courtrooms, reports to the committee made by
Jjudges who preside .over trials at which audio or visual
equipment is used, the reports of staff members who may
observe the use of the equipment in the courtrooms, and any
other information the committee believes relevant.

The Committee is expressly authorized to request judges to
file with the committee reports on their experiences with
the equipment, and all judges in the state are requested to
prepare such reports for the committee.

The committee may employ observors upon such terms and
conditions as may be authorized by the Chief Justice or his
designee.

The members of the Committee are entitled to be reimbursed
for their expenses in connection with service on the committee
in accordance with the Supreme Court's travel expense regulations.
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William Mann, Supreme Court Commissioner,
to serve as reporter for the committee.

'BFB/skk

is designated




o APPENDIX B

QUESTIONS TO BE ADDRESSED TO THE JUDGE

If additional space is needed for your answer, please attach sheets and number
each answer.

{Note for the observer: Please record the name of the judge and how long he
has served as a judge; also note which of the three media were used in the
trial: (a) television cameras; (b) radio equipment; (c) still cameras)

1. What, if any, influence do you think the use in the courtroom of (a)
television cameras, (b) radio equipment, and (c¢) still cameras had on
you during the trial?

2. Did the presence of (a) television cameras, (b) radio equipment, and (c)
* still cameras seriously increase your supervisory responsibilities?

3. 1If your response to question 2 was in the affirmative, did those
responsibilities interfere with your principal duties as a presiding judge?

4. Did the presence in the courtroom of (a) television cameras, (b) radio
equipment, and (c) still cameras produce more letters, telephone calls, et !
cetera, then you usually receive?

5. What, if any, impact do you think the usé in the courtroom of (a) television
cameras, (b) radio equipment, and (c) still cameras had on the witnesses?
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6. What, if any, effect did the use of (a) television cameras, (b) radio
equipment, and (c) still cameras have on the behavior of counsel?

7. What, if any, problems occurred because of the use of (a) television
cameras, (b) radio equipment, and {c) still cameras in your courtroom?

8. What, if any, effect did the use of (a) television cameras, (b) radio
" equipment, and (c) still cameras have on the length of the trial?

9. What, if any, effect did the use of (a) television cameras, (b) radio
equipment, and (c) still cameras have on the outcome of the +trial?

10. What, if any, effect did the use of (a) television cameras, (b) radio
equipment, and (c) still cameras have on the fairness of the trial?
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1l1. Describe any requests you received for the prohibition of. (a) television
cameras, (b) radio equipment, and (c) still cameras, the action you took
based on those requests, and the reason(s) for your action.

.

12. Overall, what is vour general evaluation of the use of (a) televi51on,
cameras, (b) radio equipment, and (c)} still cameras, in the courtroom?




- APPENDIX C

QUESTIONS TO BE ADDRESSED TO COUNSEL

If additional space is needed for your answer, please attach sheets and number
each answer.

(Note for the observer: Be sure to identify lawyérs as to whether they were
appearing for defendants or as prosecutors)

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras distract you from the tasks at hand during the

trial?

2, To what extent, if any, did (a) television cameras, (b) radio equipment,
and (¢) still cameras affect the strateqy of litigation you intended
to use?

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c¢) stil) cameras affect the manner in which you examined or cross-
examined witnesses?

4.. What effect, if any, did (a) television cameras, (b) radioc equirment, and
(c) still cameras have on your contacts or relationship with the judge?
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S. Didé (a) calavision cameras, (b) radio equipment, and (¢) still cameras
result in producing more telephona calls, letcers, etc., than you usually
recaive?

6. What effact, 1if any, did (a) television cameras, (b) radioc equigment, and
(¢) still cameras have on the Juzy?

7. What effect, if any, did the use of (a) television cameras, (b) radio
equirmant, and {(¢) still cameras have on the length of the tzrial?

8. What effaect, if any, did (a) television cameras, (b) radio equirment, and
{¢) still cameras have on the outcome of the trial?

9. Overall, what effect, 1f any, did (a) television cameras, (b) radio
equipmant, and (¢) still cameras have on the fairness of the trial?

. 10. If you had a choica, would you have prefarred to try the case with or without

(a) television camerxas, (b) radio equigment, and (¢) still cameras in the
courtzcom?
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11. What overall advantages, if any, cdl?you ascribe to the use in the courtroom
C . of (a) television cameras, (b) radfo equipment, and (c) still cameras?
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APPENDIX D
QUESTIONS ADDRESSED TO WITNESSES

(~/ If additional space is needed for your answer, please attach sheets and number
each answer.

{Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (¢) still cameras distract you in giving your testimony?

2, What effect, if any, did (a) television cameras, (b) radio eguipment,
and (c) still cameras have on the length of your answers to Questions put
to you?

(:,J 3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still c¢ameras result in your receiving telephone calls, letters, etc?

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equipment, and (c) still cameras in the
courtroom?

)

S. . What effect, if any, did (a) television cameras, (b) radio equipment, and
{c¢) still cameras have on the fairness of the trial?

. 6. Over-all what is your general evaluation of the use in the courtroom of
: (a) television cameras, (b) radioc equipment, and (¢) still cameras?
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' APPENDIX E

QUESTIONS TO BE ADDRESSED TO JURCRS

If additional space is needed for your answer, please attach sheets and number
each answer. . .

(Note for the observer: Please record whether the trial results in an acquittal,

a conviction, or a mistrial)

1. To what extent, if any, ‘were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras. during the course of the trial?

2. What effect, if any, do you think (a) television cameras, (b) radio eculpment,
and. (c) still cameras had upon your deliberations in the jury room?

3. To what extent, if any, did (a) television cameras, (b) radio equipment, i
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

4. To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (c) still cameras had any impact upon the behavxor
of the witnesses?

S s T G o e ot s s Sra st
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6.

7.
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What effect, if any, do you think (a) television cameras, (b) radio
equipment, and {c¢) still cameras had upon the behavior of dounsel?

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c¢) still cameras had upon the behavior of the judge?

What, if any, effect did (a) television cameras, (b) radio equipment, and
(c) still cameras have on-the fairness of the trial?

Overall, if you had a choice, would you have praferred o ba on a jury
with or without (a) talevision cameras, (b) radio equigment, and (c)
still cameras?

o~
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THE UNIVERSITY OF WISCONSIN

NORTH MALL
1080 BASCOM MALL
MADISON, WISCONSIN 53708

G

DEPARTMENT OF POLITICAL SCIENGE

18 August 1970

To: Members of the Committee on Courtroom Photography

From: David Fellman

Dear Colleagues:

| am enclosing, for your file, the final Report of our
commi ttee, revised in accordance with_suggestions that came
to me since the last meeting of the Committee, | am also
| enclosing copies of the letter of transmittal to the Court.
You will observe that | have requested that the Committee
be discharged. | have also indicated our willingness to
meet with the Court to discuss the Report.

May | take this final opportunity to thank you for the
(;’j ’ constructive manner in which all of you cooperated in this
assignment. | deeply regret that we could not produce a
unanimous report, but | hope that what we have accomplished
will be of some assistance to the Court as it confronts
once rore the problems of courtroom photography.,




THE UNIVERSITY OF WISCONSIN

NORTH HMALL
1080 BASCOM MALL

:» ‘ . MADISON, WISCONSIN 53706
DEPARTMENT OF POLITICAL SCIENCE

18 August 1970

Chief Justice E. Harold Hallows
Supreme Court Chambers

State Capitol Building

Madison, Wisconsin 353702

Dear Chief Justice Hallows: >

In behalf of the Advisory Committee to Recommend Rules on Use of
Sound and Camera Equipment in the Courtroom, appointed by order of the
Court on 27 January, 1970, | herewith submit to you its final report.

‘While all members of the Committee have signed the report, and -
while there were large areas of agreement, as spelled out in the
. report, | regret to say that on crucial questions there was a great
deal of disagreement among them. On all questions concerning which
- agrnaement could not be achieved, the report |ndncates where each
member of the committee stands,

I. have been instructed by the Committee to inform you that all
(;,/ . of its members are ready and willing to meet with the Court to discuss
this report, if the Court so chooses,

This report concludes the work of the special advisory committee,
and it therefore now requests that it be discharged,

| am enclosing a sufficient number of copies of the report so
that some will be available for the press, should the Court decide
to release this document to the press. |f you need additional
copies, | will be glad to supply them, since my secretary has kept
the stencils.

All members of the Committee JOln me in thanking the Court for
this opportunity toc be of some service to the cause of the adminis~
tration of justice in Wisconsin.

S ncerely yours,

Bawmd Fillian

David Fellman
Chairman

DF:nl




Final Report

COMMITTEE TO RECOMMEMD RULES ON USE OF SQUMD AND- CAMERA
EQUIPMENT (N THE COURTROOM

|
Pursuant to the mandate o% the Supreme Court in reference to
the desirability and feasibility of amending Ru]é 1§ of the Code of
Judicial Ethics promulgated by the Supreme Court of Wisconsin, the
Committee advises as follows:
Rule 14 reads:

YA judge shall not, when it will interfere with the judicial
process or fair trial, permit any radio or T,V, repro-
ductions or taking.of pictures in the courtroom during
recess or before or after‘proceedings, or in adjoining
corridors or offices; nor shall he permit any radio or
T.V. reproductions or taking of pictures in the court-
room at any time during judicial proceedings.

Cgmmeﬁt: The rule applies to all judicial proceedings
' but shall not be applicable to investiture,
ceremonial, or naturalization proceedings."

The Committee was constituted by order of the Court on January 27,
1970. The order of the Court read as follows:

"This court has under consideration for sometime a petition
requesting It to reconsider and modify Rule 14 of the Code of
Judicial Ethics. The court has heard arguments and has seen
demonstrations by the news media of sound equipment and of
cemeras in the courtroom. While the court has not decided
that Rule 14 should be modified, it is interested in being
more fully informed on the question of whether specific
uniform rules of court can be devised for promulgation by the
supreme court which would recognize reasonable demands of the
news media to take pictures and ta record voices in the court-
room and at the same time not tend to endanger the right to a
fair trial by any litigant or to degrade the dignity of the
court or to interfere with the administration of justice,

Such rules must be specific as to type and amount of equip=-
ment permissible in a courtroom, the time and manner of its
use, the distance from the subject, the supervision of the
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court over the use of the equipment, necessary prohibitions

on the use of such equipment, whether any reproduction should
be limited to news purposes, and other conditions or ‘necassary
restrictions, Such recommendation of specific rules shall be
advisory to the supreme court in its consideration of the
motion to modify fRule 14,"

The Committee has discussed Rule 14 very. thoroughly in several
mestings. |t held one mesting in Milwaukee, in the courtreom of Judge
Steffes, where representatives éf the varioug media put on a demonstration
through the staging of a mock trial by students of the Margquette Law
School, Various technical aspects of still andvtelevisicn photography

and radio recording were presented in their presant state of technology.

i1

While the Committee has been unable to produce a unanimous report,
there [s a considerable a}ea of agreement.i This report will first
summarize the subjects as to which there is a general concensus,

1. The Committee wishes to call attention to the fact that in its
présent form.RuIe 14 does permit some picture-taking in the courtrcem
during recsss or before and after proceedings, or in adjoining corridors
or offices, with the permission of the judge., While the Rule admonishes
the judge not to permit any interference with the judicial process or
Qith a fair trial,_he does have discretion to permit a limited amount of
recording and picture~taking in or near the courtroom except during actual
judicial procaedings. It {s possible that the representatives of the
various media have not been awars of the discreticnary authority which
1s vested by Rule 14 in the trial judge..and that under if some picture-
taking is permitted,

| 2. The membars of the Committee agree that it would not be objection=

able for the Supreme Cour: to permit an occasicnal televising of a trial,



3.
in whole or in part, strictly for eduéational purposes, by a responsible
broadcaster, The Court should be satisfied that the purpose of the
filming is wholly educational, that all of the parties have consented,
and that the entire process is under the strict supervision of the pre-
siding judge, The Committee recommends that on the rare occasions where
an educational filming is desired permission should be sought directly
from the Supreme Court itself,
| 3. Members of the Committee agree that still photography creates
fewer problems than television photography or voice recording for radio
purposes, and a majority of members agree that it should be permitted,
with appropriate safeguards, They recommend that no flash bulbs should
be permitted, that hand-held cameras are to be preferred, and that no
tripods should be used unless they are properly screened from view,

L, Members of the Committee also agree that voice recording for
radio presents fewer problems than television, and that therefere there
are fewer ijections to recording for radio broadcasting than to the
televising of court proceedings.

5. Members of the Committee also agree that if the televising of
court proceedings is permitted, undoubtedly television stations will be
highly selective, in that they will televise only a few trials, and not
televise all trials routinely. For reasons of expense, time and public
interest, a television station will only wish to televise an occasional
trial; thus the station will have to pick and choose among all trials
which are held in the comhunity, and this factor of selectivity will un-
questionably affect the proceedings in some fashion, by dréwing special

public attention to a few trials deemed unusually newsworthy,
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6. While the Committes is divided as to the desirability of
permitting still photograpny in the courtroom while court is in sessicn,
and radic and television broadcasting of actual judicial proceedings in
the courtroom, its members agree that It is possible, from a technical
point of view, to record or televise a trial withogc any serious physical
obstruction of the proceedings, if the foflowing guidelines are observed:

(a) Under no circumstances should there by any voice recording or
photographing of any juror, or jurcrs, or any veniraman,

(b) Al television cameras should be in the rear of the courtroom,
preferably 'behind a screen or scme sort of partition,

(c) Under no circumstances should any ‘cameras be permitted in
front of the railing,

(d) All equipment should be installed at least ten minutes before
the start of proceedings, and removed only during a recess.

(e) All electrical cords skould be taped to the floors or to
corners of walls in order to be as ifobstrusive as possible.

(f) If at all possible, the available !ightvin the courtrcom snould
suffice. |If the available light must be supplemented, the necesssary
equipment 3hould be turned on before the start of proceedings, and remain
on until a recess,

(g) 1t should he stipulated that there should be no moving about
the courtroom on the part of media personnel. |

(h) T™e existing public address system should be used if thers is
one in the courtroom., If not, the mctho:';f recording voica should be
determined at a pre=-trial mee:iﬁg with the judge,

(i) Only noiseless czmeras shculd be used wnile court is in sassicn,

* A
(j) The Committee reccmmends that before every trial there should Se
a pre=trial meeting of the media people with the trial judge to review

guidélines. to detarmine camera position, and to deal with any specific
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7. Assuming that recording for radio or photographing for television
of courtroom proceedings is permissible, the Committee was divided as to
whether or not the prior consent of any party or witness would have to be
secured as a condition for the recording or photographing. Those who
believe that consent should be required take the position that the
individual party or witness has a right to safeguard his privacy and to
protect himself from the pressures which may be generated by the recording
or photographing., Furthermore, they hold that if prior consent is secured,
grounds for a later allegation that a fair trial had been deried will be
eliminated from a subsequent appeal., Those who believe that pfior consent
should nct be required take the pesition that a trial is by definition a
public event, and that therefere'thqse who are involved have no right.to
be unidentified, just as they now have no right to remain unidentified

so far as newspapers are concerned.

The Committee took separate votes on the issue of consent with respect
to radio, television and still photography. Five members (Byers, Fellman,
‘McCann, Pfiffner and Steffes) believe that consent should be required in
"~ the case of Qoice recording for rad{o bréadcasting, while seven members
(Bodden, Hopp, LeGrand, Schwandner, Shinners, Stafford and Steinmetz) be-
lieve that consent should not be required, With respéct to television, §ix
members (Byers, Fellman, McCann, Pfiffner, Steffes and Steinmetz) believe
that consent should be required, while six members (Sodden, Hopp, LeGrand,
Schwandner, Shinners and Stafford) do not believe that consent should be
required, With respect to still photography, three members of the Committee
would require consent (Byers, McCann and pfiffner), whereas nine take the
position that consent should not be redJTred. (Bodden, Fellman, Hopp,

LeGrand, Schwandner, Shinners, Stafford, Steffes, and Steinmetz).

8. In addition, the Committee believes that while pooling, particularly

-

among television stations, is not generally to be desired, in unusual cases,

with the permission of the judge, some sort of pooling arradgemen: may be
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necessary in order to prevent overcrowding the courtroom with cameras,

Each such case would have to be dealt with on its terms. From the point
of view of the requirements of a fair trial there is no cbjection to

pooling arrangements,

i

A majority'of the Committee believes that with the safeguards spelled

out above, it would be desirable to permit radio and television stations

to record and broadcast actual courtroom proceedings, Tﬁey believe that the
electronics news media, holding a commanding position in tﬁe world of modern
sommunications, are entitled to a full opportunity to report courtroom
events in their own manner, They-ho!d that since a trial is a public event
to-Bégin with, this merely expands the public in which the event occufs.
They maintain that broadcasting or talevising trials would tend to bring to
tha public a greater understanding of the court as an instrument of justice,
They also believe that such broadcasting might possibly have the desirable
effect of bringing the events of the trial to the attention of potential

wi tnesses who.might thereby be alerted to come forward and give testimony
themselves, In addi:ién, those who favor broadcasting, both by radic and
television, believe that it would tend to cérrect the miﬁconceptions about
the nature of courtroom procsedings which many people have derived frem the
fictionalized and misleading presantations which appear in so many commercial
radib and televisicn programs. Thus they believe that broadcasting would
strengthen public confidence in the courts as instruments of justice,

A minority of the Committae is opposed to the broadcasting of actual
cQurtrcom proceedings by radio or talevision largely on psycholegical grounds,
The minority concedes that it is technically possible to record what goes on
in the courtrocm for radio and television without any physical disruption
of the proceedings, The minorily, however, does not believe that it is
possible to erasa the nsychological impact of even the best-c;nducted
forms of recording. It is apprehensive of the possible impact upon judges,
upen the accused, upon witnesses, and upon the community in general. Perhaps

!
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the major concern of the minority is with the possibility that radio and
television may have the effect of reducing the willingness or ability of
witnesses to come forward and tell what they know In a sfraightforwérd manner,
Tihey fear that if witnesses know that they are speaking to a large unseen
audience, they may become either overly bold or overly timid, and that some
witnesses might be unwilling to testify at all if they can possibly get out
of it, Where judges are elected, as they are in \lisconsin, it is feared
that television might, perhaps unconsciously, induce some of them to assume
a posture for broadcasting purposes which would not be in the best interests
of the administration of justice. It is also felt that television might
have a harmful effect upon the accused, particularly if he does not havg a

goodiépperance, or if he does not conduct himself in a manner which comes

‘through the television tube with maximum affectiveness. Finally, the

‘minurity believes that broadcasting from the courtrcom will give the trial

judge too many additional chores when his situation already imposes very

"heavy responsibilities upon him,

v

In conclusion, the members of the Committee agree that it is possible,
from a technical point of view, and following certain prescribed guidelines,
to record or televise a trial without any serious physical obstruction of
the proceedings, The Committee divides on the issue of the possible
psychological imp#ct of radic and television upon witnesses, parties,
judges, and the public. Finally, the Committee, (with McCann and Pfiffner
opposed) is prepared to rccommend that still photography be permitted
subject to the safeguards outlined above. 1t is therefore suggested that
Rute 14 be amended by striking the phrase ''or taking of pictures", and
substituting in its place the following phrase: 'but a judge may pemmit

the taking of still pictures in the courtrocm during judicial proceedings

J T Cay e e . . s — 2
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when it will not interfere with the judicial process or fair trial under

regulations pronounced by him, but never of any member of the jury''.

)

On the central issue of whether radio and television broadcasting
of court proceedings should be permitted, it Is thought that the actual
division of the Committee shoufd be recorde&. and that the division on the
two forms of broadcasting should be indicated separately, The following
eight members of the Committee are in favor of bermitting the broadcasting
of court proceedings by radio: Bodden, Byers, Hopp, LgGrand. Schwandner,
Shinners, Stafford and S:einm;tz. The following four memhers of the
Committee do not favor radio broadcasting of judiclal proceedings: |
Fellman, Pfiffner, McCann and Steffes, The following six members of
the Committse are In fav;é of permitting the televising of judicial
proceedings: B8odden, Hopp, LeGrand, S;hwandner, Shinners and Stafford.,
The followin§ six members of the Committee are opposed to the televising
of judicial procegdings: 8yers, Felliman, HcCann,-Pfiffner, Steffes and

Steinmetz,




Respectfully submitted,
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STATE PUBLIC DEFENDER
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February 1, 1979

Professor David Fellman, Chairman

Committee to Monitor Cameras in the Courtroom
University of Wisconsin
Department of Political Science
North Hall

1050 Bascom Mall e
Madison, Wisconsin 53706

Dear Professor Fellman: ) 5

The following is a summary of the position of the State Public Defender's
Office Appellate Unit concerning the continued use of cameras in the courtrooms.

At the outset, several introductory comments are perhaps in order so that the
basis for our position, in opposition %o the continued use of cameras in the
courtroom, is well understood.

First, our position is founded on our attorneys' limited specific experiences
with a few recent important cases involving television and cameras in the
courtroom and on some experience with newsprint and other media. The office was
involved in a minor fashion in a case in Milwaukee which concerned the televising
of a retrial. We are presently involved in an intarlocutory appeal of a Sauk County
case which concerns newspaper and possibly television coverage of pre-trial
proceedings in a murder-rape case. Our trial unit in Eau Claire represants a client -
on two counts of second degree murder and one of arson. Pre-preliminary hearing
motions to exclude media reference to a confession were heard in chambers and
denied. Other motions are contemplated.

We feel these experiences and our experience in the criminal justice system,
as criminal defense specialists, qualifies us to make some observations and
comments concerning this issue. We hope the Committee and the Supreme Court
will consider comments based not only on the observations of the persons who
directly participatad, over the last ten months, in the handful of trials which were
televised or photographed, but also the observations based on the more general ;

" experience of concerned practitioners. - : -'

Second, we do not cite any studies in support of our conclusion that cameras
can, and in some cases will, render a eriminal trial unfair. We are not aware of any
definitive or comprehensive studies having been conducted in this area. The lack of
such studies perhaps supports our belief that, ordinarily, it is extremely difficult to
measure the effects cameras have on trial participants. The persons actually
influenced by the cameras may not even recognize the impact the cameras have
had on them. For this reason, we are particularly skeptical of "studies" which
merely ask the trial participants whether they felt they or anyone else had been ) ﬁ
affected or influenced by the presence of cameras in the courtroom. _ : |

i e —_
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Third, our opposition to cameras in the courtroom stams in part {rom an
obligation to orotect the intarests of the clients whom we represent. We represent
indigent persons who have been charged with, or convicted of, state erimes. All of
our clients are indigent, a substantial numbec are minorities, and the offensas
generally involve "street arimes™ (crimes of violence, theft, burglary, roobery,
drug-relatad offenses, ete.).

Qur clients generally do not desne, or benefit from, oubhcxty in 2anv form.
Obviously, any publicity concecning the commission of a erime embarrasses and
degrades not only the person charged but his family as well. More importantly,
such publicity reinforces negative community attitudes toward indigents and
minorities. Our eliznts, because of the types of crimes they have allegedly
committed, their indigency, and at times other characteristics, alreadv generatz
littie pubhc sympathy. Publicizing their problems with the law is not to their
benefit. Fourth, it has been our experience that some trial judges respond to the
public attitude toward "street crimes" by imposing heavier sentences (and using
more colorful and humuliating langzuage while doing so) when the proceedings are
being covered by the media. Finally, pre-trial publicity is unavoidably one-sided
and anti-defendant, for the simple reason that pre-trial proceedings generally
involve only the disclosure of ‘the prosecution’s case. Rarnly, if ever, will a

defendant tesnfv, call witnesses, or otherwisa dxvulge the evn..ence in support of
his defanse prior to trial.

Thus, we are concerned about publicity in any form, but we are most
concerned about the use of cameras (especially television cameras) in~ the
courtroom. We, of course, recognize that virtually everything which happens in the
courtroom is a mattar of puohc record, and that any citizen could generanv ootain
the same information broadeast by the media by smoly appearing at the ¢ourtroom
end obsarving the preceeding. Realisticaily, however, the prodability that 2
eriminal defandant will not receive a fair trial tecause of the puol.cs opoortunity

to attend the proceedings is not significantly increasad tecause so {aw persons take

advantage of the opportunity.

Television, however, presents a special problem. There is something about
the medium which makas it particularly effactive in shaping public opinion, even
when matters are reportad objectively (e.g., coverage of the presidential debates,
Vietnam War, Watarzate)., Perhaps because its audience is passive, it reaches a
much larger audiance than any other medium. (The Ronny Zamora trial in Florida,
wherein the "telavision intoxication” defense was raised, was viewed by an
estinated 100,000 persons.) Ualike other media, television allows for the
instantaneous dissamination of information, after oroviding little coportunity (oc
the editing of prejudxc al matzrial. The information is absorned 2y the public at ar

very near the time decisions regarding the criminal defendant's future are deing
made.

Television also oresents a special problam because the hizh cost of Sroad-
casting court proceedings will rasult in only the sensational irials being telavised.
These cases are exactly the ones where, Secausa of the publicity already generatad

[
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by other media, there is the grazatest risk that a fair trial cannot be had. The
incremental harm wrought by simply televising the trial might be enough to "tip the
scale," and to render the trial unfair.

The combination of these factors gives television the greatest potential for
denying the accused his constitutional right to a fair trial, and it is the denial of
this right with which we are most \.oncerned. We, therefore, do not cbject to the
use of cameras in appellate courtrooms. Because our concern involves the fairness
of trials, the minimai disruption which is occasionally caused by technical and
lovlstzcal problems in photograohmcr or televising courtroom proceedings do not
concern us. We assume that the media can solve most of these problams, or that
they will resolve themselves through technological advances. We-take no position
on the use of cameras in civil trials, except to note that due to constitutional
considerations applicable only to criminal cases, the argument against the use of
cameras in courtrooms is perhaps more compeiling in eriminal cases.

Fair trials are threatened by the presence of cameras in the courtroomis
because some witnesses will be reluctant to testify, and some jurors will be
reluctant to acquit the accusad, once the identities of these witnessas and jurors
becomes public knowledge. The observation that "the honest witness doesn't
object” to the cameras is an easy, but inaccurate, over-simplification. Our
expcrience demonstrates that the incentive to testify, especiaily given the high
stakes inherent in criminal eases, involves more complex considerations than this
maxim suggests. (A recent example is the Milwaukee Journal story about Betty
Kilmer who testified in a homicide trial which was not televised. A right to
'prwacy is also at stake here and it concerns persons other than the defendant. A
copy of the article is attached.)

A variety of factors entsr into a jury's decision making process. Juries do not
always decide cases sol2ly on the evidence adduced at tirial: A juror may bde
subconsciously motivatad to conviet a defendant if he believes that, as a result of
the cameras being in the courtroom, he will be ridiculed for having acquitted the
defendant. Of course, what is important is not whether jurors or witnesses are
gctually placed in danger or are actuallv held in publie dxsrespect but whether the
jurors or witnesses conscxously or unconsciously perceive these as possxbla
consequences of the media coverage. The real dancrer 1s that trial judges, using
the legal means traditionally avaxlablu to them, will be unable to detect, much less

minimize, the often subtle influences for which cameras are thought to be
responsi’ole.

Television cameras might also create incidental procedural problems
effecting the fairness of the acmaed s trial. Coverage of ore-trial hearings will not
only result in the publication of the evidence implicating the detendant, it will in
some cases, result in the publication of evidence which is inadmissible at trial.
This issue is presently oending before the United States Supreme Court in Gannett
Co. Inc. v. DePasauale argued November 7, 1973.

\.
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Similarly, in those cases in which the defendant is ra2tried (because a new trial
ot mistrial is ordered), it will be difficult to insure the fairness of the second
proceeding if the first was televised: many prospective jurors will already know
the evidence against the accused, and will already have formed an opinion of the
case.

Our experience is thet the traditional methods emploved to ameliorate the
prejudice created by such situations have been generally ineffectual. Changes of
venue accomplish little if publicity is wide-spread; and, cameras increase the
media’s cpportunity to reach larger audiences and remote areas. Changes of venue
also deny the defendant the important right to a trial in the community where the
crime was committed. Voir dire during jury selection has also proven an
inetffective tool ts combat prejudice, because jurors are naturally reluctant to
admit thet thev are biased, and because it is difficult to explore the degree and
pervasiveness of the prejudice without actuaily reemphasizing to the jury what the
prejudicial "event” was. Admonitions from the court to disregard any information

already known about the case are difficult to follow, especially if the information”

is in the form of a confassion or tangible evidence implicating the defendant.

Another problem created by cameras is that jury sequestration will be
necessary anytime there is a delayed broadcast of a witness' testimony, delayed

" eor-mentary concerning the trial, or there is ccverage of proceedings heard outside

the jury's presence. Sequestration is not only extremely costly, but is very
inconvenient for the jurers. In trials that last mores than several days,
sequestration can be so incoavenient as to effect jury deliberations, by giving the

. jury an incentive to merely "get the casa over with."

A third problem is created by talevising or photographing only a gortion of 2
trial or of a witness' testimony. Such a procedure poteatially places undue
emohasis on the proceedings which are covered, and could tend to convey to the
jurors the impression that the proceedings not covered were less important.

We 'would expect that sermitting cameras in the courtroom <will, as indicatad
above, introduce a new variety of problems and that the number of mistrials will
accordingly inersase. Mistrials are costly to the stats and inconvenient {or the
parties, and in some instances, could possibly have double jeopardy implications.

As our comments suggest, we believe the continued use of cameras in the
courtrcom would not only impair the defendant's interests, but would also

significantly increase the costs (monetary and otherwise) of criminal justice .

administration. Trial and appellata courts would undoubtadly be faced with a
variety of legal challenges concerning the use and effect of cameras in the
courtroom.  Trial judges presiding over talévised trials will face additional
administrative and supecvisory responsidilities. The trial judge will be charged with
the duties of (1) establishing, within the guidelines, the ground rules for media
coverage: (2) monitoring the media activity during trial: (3) detecting and
minimizing any prejudice cesulting from the coverage; and (4) sanctioning imoreger
media activity when apprepriata. These dutiss must be performed in addition to
the considerable duties already serformed by trial judzes.

. —
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Guidelines can be implemented concerning the use of cameras, but each case
will present a unique fact situation, unique procedural problems, and a unique
potential for unfairness. It is unrealistic to expect any guidelines to be "self-
executing." The media's interest, in fact it's sole reason for existence, is to
publicize events considered to be newsworthy. Such an interest directly conflicts
with the interests of an accused in a criminal trial. The materials before the
Committee indicate that the guidelines promulgated by the Supreme Court, and
specific instructions by trial judges, have on occasion been intentionally ignored by
media personnel. The materials also demonstrate that some media representatives
are generally insensitive to the legal issues presented by camera coverage and not
surprisingly, are unsympathetic to the claim that camera coverage can adverselv
effect trial participants or the rights of an accused.

None of our comments are intended as criticism of the media; rather, we
simply recognize that the media representatives have different interests and
different perspectives on this issue. We are confident that cameras will rarely be
intentionally manipulated so as to achieve a particular outcome at trial. Our major

.~ eoneern is that camera coverage itself will ereate the risk that an accused will be

unable to obtain a fair trial. We obviously cannot "prove" this will happen, but
believe this risk is suificiently real so as to require, at the minimum, further study
of ‘the effects cameras might have on trial participants. From our perspective, if
one criminal defendant is denied a fair trial because cameras were present in the
courtroom, we have paid too high a price for our "right to know."

We thank the Committee for this opportunity to express our position on this

matter. If you have any questions concerning our position, please feel free to
contact me.

Respectfuily submittad,

Gt Nz

ROBERT J. PAUL"
Deputy Stats Public Defender

RJP:SDP:jkb
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APPENDIX H

RECOMMENDED REVISED RULES

Authority of Trial Judge

(a) These rules of conduct do not limit or restrict the power,
authority, or responsibility otherwise vested in the trial judge
to control the conduct of proceedings before the judge. The
authority of the trial judge over the inclusion or exclusion of
the press or the public at particular proceedings or during the
testimony of particular witnesses is applicable to any person
engaging in any activity authorized by these rules.

(b) The term "trial judge" includes any judicial officer who
conducts a public proceeding.

Media Coordinator

(a) The Wisconsin Freedom of Information Council shall designate
for each administrative district a coordinator who shall work
with the chief judge of the administrative district and the trial
judge in a court proceeding in implementing these rules.
Geographically large administrative districts shall be sub-
divided by agreement between the Council and the chief judge,
with a coordinator designated for each subdistrict.

(b) Where possible, the trial judge shall be given at least

five days' notice of the intention of the media to bring cameras
or recording equipment into the courtroom. In the discretion of
the trial judge, this notice rule may be waived where cause for

such waiver is demonstrated.

Equipment and Personnel

(a) Three television cameras (film, videotape, live), each
operated by one person, are authorized in any court proceeding.
Priority consideration will be extended to one of the three
cameras to televise an entirs proceeding from beginning to end.

(b) Three still photographers, each not using more than two
cameras, are authorized to take photggraphs for the print media

in any court proceeding.

(c) The trial judge or the chief judge may authorize the use of
additional cameras at the request of the media coordinator in
extraordinary court proceedings or may limit the number of
cameras where physical circumstances require limitation.

vy




(d) One audio system for radio broadcast purposes is authorized in
any court proceeding. Audio pickup for all media purposes must be
made through any existing audio system in the court facility,

when practical. 1If no suitable audio system exists in the court
facility, microphones and related wiring must be unobtrusive.

(e) The media coordinator shall be responsible for receiving
requests to engage in the activities authorized by these rules
in a particular court proceeding and shall make the necessary
allocations of authorizations among those f£iling the requests.
In the absence of advance media agreement on disputed equipment
or personnel issues, the trial judge shall exclude all audio or
visual equipment from the proceeding.

Sound and Light Criteria

Only audio or visual equipment which does not produce distracting
light or sound may be used to cover a court proceeding. Artificial
lighting devices must not be used in connection with any audio or

.visual equipment. Only equipment approved by the trial judge in

advance of the court proceeding may be used during the proceeding.

Location of Equipment and Personnel

(a) The trial judge shall approve the location in ‘the courtroom
of audio-visual equipment and operators.

(b) Camera operators shall occupy only the area authorized by the
trial judge and shall not move about the courtroom for picture
taking purposes during the court proceeding. Equipment authorized
by these rules may not be moved during the court proceeding.

Courtroom Light Sources

Modifications in the lighting of a court facility may be made only
with the approval of the trial judge. Approval of other authorities
may also be required.

Conferences

Audio pickup, broadcast, or recording of a conference in a court
facility between an attorney and cliéht, co-counsel, or attorneys
and the trial judge held at the bench is not permitted.

P
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Recesses, Pericds before and after Court

Audio or visual equipment authorized by these rules may be
operated during recess in court proceedings. and before -and after
court, subject to reasonable restrictions imposed by the trial
judge to maintain proper decorum and security and to avoid any
photography or broadcasting which would impair the right to a
fair trial.

Use of Evidence

Any film, videotape, photography, or audioc reproduction made
in a court proceeding as a result of these rules is inadmis-
sible as evidence in any appeal or retrial of the same action.

Resolution of Disputes

(a) A dispute as to the application of these rules shall be referred

by the trial judge, after making a record, to the chief judge of

. . . . . . .
- Aw ~nl11ada
the administrative district for final resolution. An appellate

court shall not exercise its appellate or supervisory jurisdiction
to review at the request of any person or organization seeking to
exercise a privilege conferred wy these rules any order or
ruling-of a trial judge or chief judge under these rules.

(b} At the conclusion of a proceeding, the media shall have

standing to litigate in the appellate court the validity of
decisions made under these rules. °

Prohibition of Photographing at Request of Participant

(a) A trial judge may for cause prohibit the photographing

of a participant with a film, videotape or still camera on

the judge's own motion or on the request of a participant

in a court proceeding. In cases involving the victims of
crimes, including 'sex crimes, police informants, undercover
agents, relocated witnesses and juveniles, and in confession
hearings, divorce proceedings and cases involving trade secrets,
a presumption of validity attends the requests; the trial judge
shall exercise a broad discretion in deciding whether there

is cause for prohibition. This list of requests which enjoy
the presumpticon is not inclusive; the judge may in his or

her discretion find cause in comparable situations.

(b) Individual jurors shall not be photographed, except in
extraordinary instances in which a juror or jurors consent.
In courtrooms where photography is impossible without includ-
ing the jury as part of the unavoidable background, such is




12,

permitted, but close-ups which clearly identify individual
jurors are prohibited. Trial judges shall enforce this rule
for the purpose of providing maximum protection for jury
anonymity.

Inapplicability to Individuals

The privileges granted by these rules may be exercised only
by persons or organizations which are part of the news media.

e i o S
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_ in ths death of her husband Robert, at their bome southeast

APPENDIX I

Observer's Report

State v, Patri

The arson trial of Jemnifer Patri, 33, of Waupaca, was
moved to La Crosse by order of Woocd County Circult Judgs
Fredrick Fink because of publiclty surrounding her earlier
trial for murderlin Waup;ca County. '

Mrs. Patri was convicted in December 1977 of mans’aughter )

of Waupaca. She was accused of killing her husband and then

o setting fire to thelr house to conceal the killing.

The murder trial and the subsaquent arson trial were

videly publicilzed - as Mrs. Patri was pictured by her attorney

‘ as an example of a battered wife who finally retaliated aftepr

years of abuse, L . .

The arson trial, held in La Crosse Count& Circuit Court
Branch 1, started Decembsr l, 1978, with the jury selection,
After 2% days of questioning, 12 jurors and an alternate were
selected, and testimony begsn December 6, 1978, The trial
lasted until December 11. Mrs, Patri was found gullty of arson,
but the jury of nine women and three men also found hexr
mentally 11l and not criminally responsibls at the tims she
set fire to the Patri home., The jury was sequestarsd,

. -
The use of cameras and microphonss in the courtroom

followed thas guldelinss eatablished by the Wisconsin Supreme
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Court, Arrangements were made by Madié Coordinatcé.Jack'Marlowe,
of WLSU-FM, La Crossa, woridng with Judge Fink,
RADIO~=Cne audlo system for broadcast purposes was used
by all lccai radio stations. La Crosse has three commercial
AM-FM combinaticns and an F¥ stationc® operated by the Univer-
sity of Wisconsin-La Crosse, The audio system was installed
cooperatively by the local stations earlier in the year when
the test on cameras and microphones in the courtroom began.
.The local stations did not use the audio system for

live broadcasting, but made extensive use of it to gather

matarial for newscasts,
In addition, the audio systenm ﬁas used to provide sound
to one on-sound TV camera snd one video tape camera. .
The audio sysiem was unobtrusive, locatsd immediately
behind tba'bar. The system, for the most part, would not
have been noticed by jﬁrors, witnesses, the judge or counsel,
The only part of %the sound apparatus that was visible was
the microphonss, and the cords, Ths cords might have been
the most noticeable because hear y tape was used to securs
the cords to the floor.Five microphonss wsre used: one by
the jury box, ocne for theprosecuting attorney, one for the
defense attornay, one for the judge, and cne for witnesses,
TEIEVISION-~There were three‘fv cazmeras in the courtroom,
the maxizmum autherizad under the guidelines,
WXCW-TV, Cuhannel 19, of La Crosse,had one camsra, and
was provided sound by the radio audic system., WEAU-TV, Channel

13, of Eau Clairse, had a silent camera, Westsra Wisconsin

Y ] tﬂ
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Technical Institute, of La Crosse, operated a video tape
camera, Sound was provided by the audio system mentioned
above. Western Wisconsin Technical Institute (WWTI) offers
some technically oriented televisicn courses and does some
1imited programming over the local cable system operated by
Teleprcmptor. WWTI did not use the video tape camera to do
any live telecasting of the trial,(And Channels 13 and 19
did not have live telecasts, ) .
"WWTI did "record the entire trial"and the tape is -

" available for review, T T T TTr o mmwme—— — - e

WWTI also provided video for three commsrcial stations,
It provided two tapes of courtroom scenes for WFRV-TV, of
Green Bay. The tapes wers sent by bus to Green Bay. It also .
allowsd WLUK-TV, of Green Bay,'to.use its camera to make
somé tapes. WLUK had a reporter in La Crosse for the trial,
and had é cameraran in La Crosse at the early staéég of the
trial. '

WEBT-TV, of lLa Crosse, Channel 8, obtained its video
material through WWTI, A line was run from thes video taps
camera in t he courtroom to a small wash closet next to the
men's room outside the courtroom,. The closet was on the
same floor as the courtroom, but gcross the hali. It would
not be visible from the courtroom. Channel 8 recorded the
trial in the closet, and used its tapes in parts of newscazts,

_Chanﬁel 8's'recording operation was visible to those

in the hallway. But Channel 8 was instructed to turn down

the vbluma when jurors or witnesses used the adjoining men's

- p——-, PR
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room, The Channel 8 reporter was kept informed by bailiffs.
STILL CAMERAS-«~Therewers never more than two still

cameras in the courtroom (as specified in the guidelines),
‘but photo éoverage was not limitad to two newspapers., The

La Crosse Tribune, Waupaca County Post, Minneapolis Tribune,
Milwaukee Sentinel arnd Coulee Gazette (La Crosse community
weekly) were represented at the trial., Photo coverage in‘
newspapers was light, aspparently. The La Croaaé Tribune dﬁed
two pictures durirg the trial, The Miikédkbé"Sentinel used

" one--provided by the Associated Press’y

) : .

Overall, the media equipment did not appear to be
obtrusive; at least nct anymore than it would elsewhsre,
such as in City Council chambers, The microphonss for the
audio system could have been taken for miéropbones for a -
court sound systsm; still cameras did not appear tooc. bothersome.
The long cords necessary in the audio system were noticeabls,
but did not appear too umsightly. They were taped down and did
not appear unsafe, Perhaps the most noticsesble wers the TV
camerss, All three were on the left side of the audisnce part
of ths courtrocm, The video tape camera was in the extreme
left aisle, The other two were set up among the front benches,
primarily #here the press was seatsed. The judge and witnesses
looked directly at the caméras. The defendant and counsel (i2

seated) had thair backs to the cameras., The jury ncrmally

cmmm e e mem . we Y ™ amem— -
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would not look directly at the cameras, Bowever, the camsras
were easlly visible, especially when jurors were looking at
counsel, rather than the witnesses. My observations indicated
that the jufors did not pay much attention to the cameras;
at least not anymore than thay looked at other things in the
courtroom (such as spectators walking in during testimony).
Two of the cameras wers quiet, but Channel 13 had an older
model that was somewhat nolsy. The jurors, perhaps, could not
© hear-it,-but spectators—-could--and the courtroom is relatively
- smally - S e T U R
The media representatives appeared to worlk under tha
- guidelinss oncs the‘trial was under way. There was only one
ms jor problem, and that came during voir dire. It was soon
settlsd, and I am not aware of any others, |

- Prospective jurors were duesfioned in a room behind the
courtroom and near the judge's chambers. The room was not
visible from the courtroom. Alan Rappoport, reportsr-cameraman
for WEAU-TV, Channel 13, wanted to get plctures of prospective
Jurors during questioning. He said he had gone beyond the
bar to get plctures of veniremon seated in the jury box while
others were being questionsd in the room. He said that he
thougﬁttbat pictures could be taken because the court was
in recess--with the judge and counsel away. Others, he said,

had taken plctures when the court was not in session, Judge

Pink (see his answar to Question 11) also cited the cameraman
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as taking pictures at the doorway of the questioning room.
Judge Finlc did not want the room being panned. Judge Fink
confiscated the film taken of the prospective jurors,
R;ppOport suggesfed that in the future it be made mors
clear when court is in session, and when it i3 not, and what
"the limitations are,"
Following the 1ncid;n$, defense cbunsal made a motion

_ to ban cameras from the courtroom, Egt*ﬁudgp_?i d

v @ wea- o . e em s e e v————
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Joseph Zobin,
Court Cbserver
February 24, 1979




‘A, © Judge Frederick Fink of Wood County (Wisconsin Rapids)

QUESTIONS TQO 2E ADDRESSED TO THE JUDGE

If additional space is needed for your answer, please attach sheets and number
each answer.

(Note for the observer: Please record the name of the judge and how long he
has served as a judge; also note which of the three media were used in the
trial: (a) television cameras; (b) radio equipment; (c) still cameras) _
TV, radio and still camersas were present IR
1. What, if any, influence do vou think the use in the courtroom of (a)
television cameras, (b) radio equipment, and (c) still cameras had on
vou during the trial?

Apprehension. I've got a much-publicized trial; tried to
get a jury in the other place (Waupaca County) and there was
tremendous pressure, And I had never worked with cameras in
the courtroom,

2. Did the presence of (a) television cameras, (b) radio equipment, and (c¢)
still cameras seriously increase your supervisory responsibilities?

Yes, It does. Yo question, You'vs got to ksep an eye
cn them to assure they are followlng the guidelines, in
addition to other things you have to supervise, '

3. . If your response to question 2 was in the affirmative, did those
_responsibilities interfere with your principal duties as a presiding judge?

‘Not . substantially,

4. Did the presence in the courtroom of (a) television cameras, (b) radio
equipment, and (c) still cameras produce more letters, telephone calls, et
cetera, then you usually receive?

I can't answer that.,

5. What, if any, impact do you think the use in the courtrcom of (a) television
‘ cameras, (b) radio equirment, and (c) still cameras had on the witnesses?

I thinl there is always some ham in every human being and
a tendency to play up to ths media is there, And I'm concsrned,
didn't see much of this /in this trial/. I saw some in the
aborted trial in Waupaca,

NOTE: Judge Fink wantesd to answer this as an all-inclusive
statement that applies to all parties--counssl, witnesses,
and others, and not just to witnesses.
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Judge Fredericlk Fink
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What, if any, effsct did the use of (a) television cameras, (b) racdio
equipcent, and (¢) still cameras have on the tehavior of counsel?

Very definitely, yes, To some counsel, it doesn't make

a differencs., To scme, in varying degrees, it makss a tremendous
amount of difference, :

What, if any, problems occurred hecause of the use of (a) television
cameras, (b) radic equipment, and (c) still cameras in your courtroom?

I 41dn't really have a problem; I had the problem contem=-
plated, I confiscated some £ilm, This is in the -area of picking
" & Jury, You may have to reach out to another panel, This panel
is out there and watching TV, It becomes harder to pick a jury,

In the prelimidary phase, it may be necessary to prohibit TV
cameras and still cameras,

What, if any, effect did the use of (a) television cameras, (b) radio
equipment, and (¢) still cameras have on the length of the trial?

I suppose I can answer that hypothetically. If a particular
counsel wants to glean publicity frcm a trial that has publicity
merit, then he can milk it for all it's worth.I'a not saying it
was done, It can be dome, I don't know how you cmx be certain it's

What, if any, effect did the use of (a) television cameras, (b) radio happening.
ecuizment, and (¢) still cameras have cn the outcome of the trial?

I don't think I can anawer that., The jury brought back
a verdict, I can't say that it had an effect,

What, if any, effaec= did the use of (a) television cameras, (b) radio
equipment, and (¢) still cameras have on the fairness of the trial?

There, agﬁin, I can't answer tae quustion, I would
bops it didn't have any effact, :
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Judge Frederick Fink
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Describe any reguests vou received for the prohibition of (a) television
cameras, (b) racdio equipment, and (c) still cameras, the action you took
based on those recuests, and the reason(s) for your action.

Defense counsel--at the opening of the trial--asked that all

cameras and radio be prohibited, I asked him his reasons and he
said his client felt it would be detrimental, He gave no reasons,
so we followed the guidelines of the Supreme Court, When we were
voir direing individuals, an attempt was made by TV to photo part
of this, + had seated the juror so her back was to the door, He

(the cameraman) wanted to pan [the room/, I refused. I said they

could take pictures from the doorway. wanted as little of the
iurors' faces on TV as possible, I may have been too lenient, Maybe

should have prohibited /all cameras at this time7/.

NOTE: Questioring of panel membefs took place in a room
behind the main courtroom,

Overall, what is your general evaluation of the use of (a) te;evxsxon’
cameras, (b) radio equipment, and (c) still cameras, 1n the courtroon?

On still cameras: With advences /in technology/, no objections,

provided the camsraman is noct obnoxious,

On radio: I can't ses any objections as a news medium., If it
could be used for challenges in the court--there are too many ways
it can be doctored--I can see objections. I saw in Waupaca and
here that older courtooms do not lend themselves /To having all
this equipmen§7. There are cables all over and you arse stumbling

over 1t, You will have problems from an operational standpoint.
You don't have room,

NOTE: ‘he judge also.mentioned the safety factor,

Television: Here, I feel a danger to a fair trial in the

initvial and preliminary hearings--in the initial stages of
a trial, espscially when it has been highly publicized (and
you don‘t have TV unless it has be:n highly publicized), It
can make 1t vary difficult to get a jury /that is impartial/,
The trial Judge should be given a great deal of diserstion

[8t this steze/; it is an area frought with danger. Once you've

got a Jury ricked, I cen't seen anything wrong with television
in the courtroon,



. Defensa Xfttorney: Alan Elsenberg, Milwaukae

CEZSTICHNS 70 SE ADDPRISSEZD TO COUNSEL

If additioral space is needed for your answer, please attach sheets and aumber
each answer,

Note for the observer: Be sure to identify lawyers as to whether they were
apeearing for defendants or as prosacutors)

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (¢} still cameras distract you from the tasks at hand during the

trial?

ria They didn't dlstract me at all; but three jurors, in
voir dire, said they felt the cameras were a distraction...
Because ons newsman viclated the rules.

2, To what extent, if any, did (a) television cameras, (b) radio equizment,
and (¢) still cameras affact the strategy of litigation you intended
to use?

I felt that the judge was less publicly abusive
because of it, Therefore it was a help, .

3. To what extent, if any, did (a) television cameras, (b) radio eguipment,
and (c) still cameras affsct the ranner in which you examined or cross-
examined witnesses?

2aro

4. what effect, if any, did (a) television cameras, (b) radio equigment, and
(€) still cameras have on vour contacts or relatisaship with the judge?

See above, He was less abusive than i3 the first

[Fatri_J trial,




Alan Eisenberg

)
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5. Did (a) television cameras, (b) radio equipment, and (c¢) still cameras
result in producing more telephone calls, letters, etc., than you usually

receive?

No,

6. What effect, if any, did (a) television cameras, (b) radio equipment: and
{¢) still cameras have on the jury?

Before the trial three /Jurors _7 said it would be

a distraction, You would have to ask them now. I don't know,

7. What effect, if any, did the use of (a) television cameras, (b) radio
eguipment, and (¢) still cameras have on the length of the trial?

Zoro

What effect, if any, did (a) television cameras, (b) radic equizment, and
{(c) still cameras have on the outccme of the trial?

: | Zero, Maybe a help, bécause it kept the judge
from getting publicly abusive, Therefore, it was helpful.

|
- 9. Overall, what effect, if any, d4id (a) television cameras, (b) radio
equipment, and (c) still cameras have on the fairness of the trial?

I felt it was helpful, It inhibited the judge's
abuse, This is speculation on my part. don't really know
if that was an 1inhibiting factor,

R

10. If you had a choice, would you have preferred to try the case with or without

(a) television cameras, (b) radio equirment, and (c) still cameras in the
courtroom?

With, It keeps everybody honest,



11.

Alan Eiseuberg
-3

What overall advantages, if any, do you ascribe to the use in the courtroom
of {a) televisiocn cameras, (%) radio equipment, and (c) still cameras?

It keeps peopls from getting abusive, Both the
prosecutor and the judge would have been caught in the
act by the camera,




o Prosecuting Attorney: Philip Kirk, assistant district
attorney, Waupaca County
QUEZSTIONS TO BE ADDRESSED TO COUNSEL

( / If additional space is needed for your answer, please attach sheets and number
each answer. .

(Note for the observer: Be sure to identify lawyers as to whether they were
appearing for defendants or as prosecutors) '

1. To what extent, if any, did (a) television cameras, {b) radio eguipment,
and (c) still cameras distract you from the tasks at hand during the

trial?

It didnt't distract me at all,

To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras affect the strategy of litigation you intended

to use?

Absolutely none at =11,

o

) [
3. To what extent, if any, did (a) television cameras, (b) radio eguipment,

and (c) still cameras affect the manner in which you examined or cross-
examined witnesses? '

None at all,

4. What effect, if any, did (a) television™cameras, (b) radio egquipment, and
(c) still cameras have on your contacts or relationship with the judge?

I don't think it affected 1t at all; there was not
that much contact,



. : Philip Kirk g
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5. Did (a) television cameras, (b) radio eguipment, and (c) still cameras
result in producing more telephone calls, letters, etc., than you usually

receive? 1411, I would say during the course of the trisl, I had
quite a number of calls, but I don't know if they resultad /from
the equipment in the courtroom_7. It was the substantive nature
of the trial /and the news/ diSseminated by the media, There

was a bullt-in interest factor. : :

6. What effect, if any, did (a) television cameras, (b) radic equipment, and

(@) still oPeaRR JEY8e¥hg YT0 4ot a jury/ a few sald they felt it was
a dlstraction, but not a single ome indicated it...would interfers
with being able to makas a falr decision, I would think that once
the trial began, they would be more awars of the equipment than

I was because of the positioning, When they looked at counsels!',
tabls, they saw the equipment; I didn't,

7. What effect, if any, did the use of (a) television cameras, (?) radio
equipment, and (¢) still cameras have on the length of the trial?

None, bacause there was never an instance where thers
was a delaz7 because the equirment wouldn't work, “he only
ilatory situations wers indigenous to this trial,

8. wWhat effect, if any, did (a) television cameras, (b) radio eguipment, and
() still cameras have on the outccme of the trial?

I . would like to say nonas, but I might hedge to a degree,
Since the jurors were isolatad, they were not exposed to /media
reports? I think the fact that they wers there indicsted the
significance or importance of the trial, and might have been a
signal /To the jurors/ to be more scrutinizing and careful %o
ccme up with a decision,

,9.. Overall, what affact, if any, did (a) television cameras, (b) radio
equipzent, and (c). still cameras have on the fairness of the trial?

To me, the trial was fair, I think that the evidence
both sides wantad to present was presented. ’

10. 1If you had a choice, would you have sreferred to try the case with or without
{a) television camaras, () radio ezuizment, and (¢) still cameras in the
courtzoon?

No diffarence to me, My presentation was based on what

I wanted %o elicit from the witnesses, Thers was no concerm, I
made no chaiges, 1t was somsthing that was thers, and that was 1%,




11.

; Philip Kirk

What overall acdvantages, if any, do ‘'you ascribe to the use in the courtroom
of (a) television cameras, (b) radio equipment, and (c) still cameras?

I don't think there were any advantages to have TV
cameras in the courtoom to attormeys, judges or jury. I think
the advantage in having the equipment was to disseminate as
accurate an account as possible of what happens in a courtroom
to the public, Pesople have such little appreciation of what
happens in ZEriminal matters/; there may be misconceptions,
This is very good for that. 1t can be very educational, Certain
witnesses and defendants would be against it...but it can be

very educational,
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Earold Bauer, Waupaca County sheriff!'s deputy

C .

If additional space is needed for your answer, please attach she2ts and nurter
each answer.

* et

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

Investigator, called‘by the state
1. To what extent, if any, did (a) television cameras, (b) radio eguir sment,
and (c) still cameras distract you in giving your testimony?

I imagine scmewhat,

2. What effect, if any, did (a) television cameras, (b) radio equigzent,
and {(c) still cameras have on the length of your answers to questions put

to you?
No effect, They put you more 1ll at ease than
you are Zﬁbrmallz7
Q 3. To what extent, if any, did (a) tslevision cameras, (b) raclo equizment,

and (¢) still cameras result in vour receiving telsphona calls, letters, ete?

None, I don't live in the area /Wasre the trial was7.

4. If you had a choice, would you have preferzed to testify with or without

(a) television cameras, (b) radio equizment, and (¢} still cameras in the
courtroom?

Withoup.

“,

§. What effect, if any, did (a) television cameras, (b) radio equizment, and
{¢) still cameras have on the fairness of the trial?

I couldn't answer that, You would have to ask the jur

6. Over-all what is your geraral evaluation of the use in the courtszoem of

—a

(a) television camaras, (b) radio squizz=ent, and (¢} still cameras?

I don't know, In many cases, Lt wculd be so well
(;J : publicized that Lf there was a rs-u.ial 1t would be hard

to get a !ury that was not informed,




Lawrence Schmies, Waupaca County Sheriff RN

QUESTIONS ADDRESSED TO WITNESSES

If additional space is needed for your answer, please attach.sheets and number
each answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)
investigator, called by the state

-
.

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras distract you in giving your testimony?

. You are a little conscious of the cameras, It is a little
bit like when someons says, "I want to take a picture,” and you
straighten your tie. l1t takes away from the natural testimony. You
are more conscious and you try to avoid slang (like ain't), You
try to sound reasonable and half-way decent to the publiec.,

2. 'What effect, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras have on the length of your answers to gquestions put

to you? I don't know if it would. I tried to keep it short and
precise,..and /not/ open new fields, I don't think it had an
effect on the Tength, Most /Taw enforcement agents/ are trained
to give straight, simple anc direct answers, '

3. To what extent, if any, did (a) television cameras, (b) radio equipment,

and (c) still cameras result in your receiving telephone calls, letters, etc?
I don't think any from the cameras., I did receive some

letters from California and Colorado from people who read stories

in newspapers. ‘hay had the same name and wanted to know if our

forefathers came over on the same bosat.,

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equipment, and (c) still cameras in the
courtroom? Lt makes no difference, In this case, we wers not being
dramatlic, The defense attornsy was; that's his style., Most law
enforcemsnt /Jagents/ don't try to get dramatic; just give dirsct,
simple answers,

5. What effect, if any, did (a) television cameras, (b) radio equipment, and
(c} still cameras have on the fairness of the trial?

Well, a picture's worth a thousand words, He's (defense
attorney) got a product he's selling to jury. It does carry an
effect--not on the jury, but on the public, But, I don't know.

I don't see any harm to it,

6. Over-all what is your general evaluation of the use in the courtroom of -
a evi anm . i 1iom , i meras?
(I) éﬁink samioct 55?5.(3 %Ap%ar%? %aibalgyerc‘:%seanis(cr%ogtjéﬁliﬁgje ome will
incite the public; some inflame, It depends on the case, If it
disturos the public, no, If there is human intersst, yeS......
It didn't bother me, Wo try to be simple and dirsct. It makes
you conscious; cuts out a lot of foolishness,




The Rev, Richard Hundt, pastor of Emmaus Evangelical A

Lutheran Church in Weyauwega
QUESTIONS ADDRESSED TO WITNISSES

If additional space is needed for your answer, nlease attach sheﬂts and number
fach answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

reference, called by defense E

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c)- still cameras distract you in giving your testimony?

M4i1dly so., I was aware of them, and mildly bothered,
but that's it,

2. What effect, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras have on the length of your answers to uestions put
to you’

Made no difference at all.,

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras result in your receiving telephone calls, letters, etc?

Notmgo

4. If you had a choice, would you have preferred to hestify with or without
(a) television cameras, (b) radio equipment, and (¢) still cameras in the
courtroem?

I would say without,

S. What effect, if any, did (a) television cameras, (b) radic egquipment, and
(c) still cameras have on the fairness of the trial?

I have no idea, I didn't'really consider that, I
Just don't imow,

6. OQver-all what is your general evaluaticn of the use in the courszreoem of -
(a) telavision cameras, (») radie equigment, and (c} still cameras?
It makes psople zore uneasy. I'm not surs whether
it should be allowad; that's up to the couwrt, It
makes peopls nsrwous,




Dr, Jobhn Mulvaney, psycbiatrist from Marshfield

-

QUESTIONS ADDRESSED TO WITNESSES

If additional space is needed for your answer, please attach sheets and number
each answer. '

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

expert witness, court-appointed psychiatrist

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras distract you in giving your testimony?

Oh, I suppose to some degree, I felt it was not just me,
It had an effect on the entire proceeding. I had a negative feeling.
The proceeding is more important than the publicity, Newspaper and
TV people had a detrimental effect; and not just in the courtoom,
I was not in favor of it. I didn't think people should be on exhibit,
It's enough of a circus without making it public. .

2. 'What effect, if any, did (a) television caméras, (b) radio equipment,
and (c) still cameras have on the length of your answers to questions put
to you? T don't think it affected it too much that way. My
answers were determined by the questions. They /The questions/
wers not adequate to express my viewpoint. ‘ ~

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c)} still cameras result in your .receiving telephone calls, letters, etc?

It didn't. I wasn't on TV. My testimcny was later and
they were more interested in the decision than the people, I got
some ccmments before the trial, .

4. If you had a choice, would you have preferred to testify with or without

(2) television cameras, (b) radio eguipment, a (c) still cameras in the
courtroom? Withcut, I feel my /appearance/ was an obligation to the

psychiatric community end I was nct interested in demonstrating for
publicity. TV makes it a public exhibition,

5. - What effect, if any, did (a) television cameras, (b) radio equipment, and
{(c) still cameras have on the fairness of the trial?

You would have to ask the jury., I don't know what affect
it had on the questions that were asked me; ask the
prosecutor and the defense attorney.

6. Over-all what is your general evaluation of the use in the courtroom of -
(a) television cameras, (b) radio equipment, and (c) still camenas?

It doesn't have to be there. The court doesn t have to
justify to the public that it is doing right; it doesn't have to
apologize to the public. I don't think putting witnesses with
instadility will make them more stsble., Lt may be a disservice.
Wnen a witness has a problem with stability, 1t won't make him
more comfortable, : :




Mpr, Jean Clark, assistant fires chief of N
_ Weyauwega - :
QUESTIONS ADDRI33ED TO WITNESSES

(_/‘ If additional space is needed for your answer, please attach sheets and number
each answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

invetigator, called by state :
1. To what extent, if any, did (2) television cameras, (b) radio equipment,
and (¢) still cameras distract vou in giving your testimony?

Just in an unreasonable delay while they were argueing
about having it /equipment in the courtroocm/,

2. 'What effect, if any, did (a) television cameras, (b) radio equipment,

and (¢) still cameras have on the length of your answers to guestions put
to you?

None

‘ 3. To what extent, if any, did (2) television cameras, (b} radioc equipment,
and (¢) still cameras result in your receiving telephone calls, letters, etg?

.

None

4. If you had a choice, would you have preferrasd to testify with or without
(a) television camezras, (b) radic ecuirment, and (¢} still cameras in the
courtroom? . .

I don't thinie it makes much differencs.

S. What effect, if any, did (a) television cameras, (b) radioc equipment, and
{c) still cameras have on the fairness of the trial?

I don't know, -~

6. Qver-all what is your general evaluation of the use in the courzroom of -
(a) television cameras, (b) radio eguigment, and (¢) still cameras?

(;/ ‘I don't think it should be allowsd, Too much publicity
is put one these trials,




Herbert Loehrke of rural Weyauwega

RS 99
‘e

QUESTIONS ADDRESSED TO WITNESSES

If additional space is needed for your answer, please attach sheets and number
éach answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)
Had sold house to Patris' and was owed money; called by state

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c)- still cameras distract you in giving your testimony?

Really none.

2. ‘What effect, if any, did (a) television cameras, (b) radio equipment,_
and (c) still cameras have on the length of your answers to gquestions put
to you?

Mine was just a testimony of fact;'nothing would
distract me much,

3. To what extent, if any, did (a) television cameras, (b) radio eguipment,
and (c) still cameras result in your receiving telephone calls, letters, etc?

~ Nons

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equipment, and (c) still cameras in the
courtroom?

Preferred that they were gone---out,

5. What effect, if any, did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the fairness of the trial?

I couldn't really say., People in that area got -
the wrong impression of the lady~

6. Over-all what is your general evaluation of the use in the courtroom of -
(a) television cameras, (b) radio equipment, and (c) still cameras?

I really don't believe thoy belong éhere.

b B 3




Mr, Losslie Mayer, state fire marstal from BN
Wanuwega : o

If additional space is needed for your answer, please attach sheets and number
each answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

investigator, called by the state E

l. To what extent, if any, did (a) television cameras, (b) radio equzsment,
and (¢} still cameras distract you in giving your testimony?

I didn't notice them while testifying,

2. ‘What effect, if any, did (a) television cameras, (b) radio equircment,

and (¢} still cameras have on the length of your answers to questions put
to you? .

’

None at all.

3. To what extent, if any, did (a) television cameras, (b) radio eguipment,
and (c} still cameras result in your receiving telephone calls, letters, etc?

-

Just this ons,

4. 1If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio eguipment, and (c) still cameras in the
courtroom?

It doesn't matter to me, oither way.

5. What effect, if any, did (a) television cameras, (b) radio equirment, and
(c) still cameras have on the fairness of the trial?

I would te hard pressed te give an answer, I can't
concelive how it would arffect th& fairness of a trial,
&8s long as they were lkept unobtrusive and don't creat
problems for the jury.

6. Over-all what is your general evaltuation of the use in the courtrcom of -
(a) television cameras, (b) radio equizment, and (c) still Cameras?

1 wouldn't think I would have an evaluaticn. I naven't really

Spudied it.

Y




’ Dr, Kathryn C, Bemmann of Waukesha, psychiatrist
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QUESTIONS ADDRESSED TO WITNESSES

If additional space is needed for your answer, Please attach sheets and number

C each answer.

(Note to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

Expert witness, called by defense ;

1. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras distract you in giving your testimony?

I did not feel uncomfortabla I was not aware they wers
there, I was doing my thing,

2. what effect, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras have on the length of your answers to questions put
to you?

On a conscientious leval, I was not playing to them., If 1t
was on an unconsc1entious level, I was no: aware., L don't
think 1t had [fny affect/

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
@ ) and (c) still cameras result in your receiving telephone calls, letters, etc?

I supposs some psopls saw me and commented, But becauss
1t was so far away /Irom whers I nractiui7 I would say it
was not a very great influence., On a scale of zero to 10,
about a 2; nothing hostile,

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equipment, and (¢) still cameras in the
courtroom? :

I don't think'I have a cholce.

5. What effect, if any, did (a) television cameras, (b) radio equipment, and
{c) still cameras have on the fairness of the trial?

I feel it did not affect the falrnsess of the trial,

6. Over-all what is your general evaluation of the use in the courtroom of -
(a) telecvision cameras, (b) radio equipment, and (c) still cameras?

( J : I think that overall a lot deoendé on how .obtrusivs tha

cameras /are/....Overall, for me, it was a neutral experiencs;
neither positive nor negat;va.

k]



Dr, Anna Campbell of Elm Grove, psychologist
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QUESTIQMS ADDREISSED TO WITMNZIS3ES

( / I2 additional space is needed for your answer, please attach sheecs and number
each answer.

Yote to observer: indicate the nature of the witness, e.g. whether the
complaing witness, the defendant, an expert witness, a casual witness, etc.)

expert witness, called by defense

l. To what extent, if any, did (a) television cameras, (b) radio equipment,

and (c)- still cameras distract you in giving your testimony?
I'd say not at all.

2. '‘What effect, if any, did (a) talsvision cameras, (b) radio equipment.

and (¢) still cameras have on the length of your answers to questicns put
to you?

I'd say no eflect; none,

© 3. To what extent, if any, did (a) television cameras, (b) radio equipment,
(;H/ and (c¢) still cameras result in your receiving telephone calls, letters, etc?

I received none, so 1t must not have had any effect.

4. If you had a choice, would you have preferred to testify with or without
(a) television cameras, (b) radio equirment, and (e¢) still cameras in ghe
courtrocm? From the perspective that it 1s valuabls for the public to
have awarsnaess of what i3 going on in the courtroom, I would choose to
have TV ‘equirment there; nct because of the affect, personally, but
because it's valuabls for the public.

S. What effect, if any, did (a) television cameras, (b) radioc equipment, and
{c) still cameras have on the fairness of tha =rial?

I think it had no effect at all, Tha jury was sequestsred
and couldn't see it,

R

6. Over-all what is your gensral evaluation of the use in the courtroom of -
(a) telavision cameras, (b) radic egquizment, and (c) szill cameras?

: I think if 1t was done 23 in La Croase--witz the cameras
( J : stationary and uncotrusive at the rear of ths court-lt's
fine. 1t could be done chtruairslw, but it was not,
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. : Mrs, Jacqueline Bartlett

QUESTIONS TO 3E ADDRESSED TO JURORS

If additional space is needed for your answer, please attach sheets and number
each answer. .

(Note for the cbserver: Please record whether the trial results in an acquittal,
a conviction, or a mistrial) :

1. To what extent, if any, were you aware of {a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

Initially, I was quite aware, and bothered, But after
the third day, I was not even aware of it.,

.

2. What effect, if any, do you think (a) television cameras, (b) radio eguipment,
and .{c) still cameras had upon your deliberations in the jury room?

None

3. To what extent, if any, did (a) television cameras, {b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

~ None

4. To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I don't think that much, especially the professional
people.




Ce e . Mrs, Jacqu line Bartlett | ' s
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(\—/ S. What effect, if any, do vou think (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of counsel?

I would say probably ncne as far as the state [attorney/,
It seemed to me that Jennifer's attorney kind of was on stage;
he was using theatrics. Maybe that's Just his delivery. He
ssemed dramatic...for t he bensfit of TV,

6. What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (¢) still cameras had upon the behavior of the judge?

None

7. What; if any, effect d4id (a) television cameras, (b) radio eguipment, and
(c) still ‘cameras have on the fairness of the trial? .

I don't think it had anything to do with the falrmess. -

8. Overall, if you had a choice, would you have praferred to ke on a jury
with or without (a) television cameras, (b) radic equipment, and (¢)
still cameras?

I guess I would have to say I would rather it had been
without, It seems camerss have a tandency to .sensatiornslizs
things, éﬂhe media/ cculd have gotten matsrial for a factual
report without /the cameras/ in the courtroom.:




.z‘ Mrs,. Elaine Baetz
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QUESTIONS TO 3BE ADDRESSED TO JURORS

If additional space is neecded for your answer, please attach sheets and number
each answer.

(Note for the observer: Please record whether the trial results in an acguittal,
a conviztion, or a mistrial) . ‘

»

1. To what extent, if any, were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the .course of the trial?

+ It didn't matter that much. We knew they would be
there, and that was it, I didn't think about it,

2. What effect, if any, do you think (a) television cameras, (b) radio equipment,
and (c) still cameras had upon your deliberations in the jury room?

It didn't have any on our deliberation..

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

Notking, as far as letters dr pbone calls, A friend
said she'd seen me on TV, after I got home,

4. To what extent, if any, do you think that (a) television cameras, (b)
radio ecuipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I didn't even think about~it then. I was so intsnt
on what they were saying that I didn't think about it,

|
e S 7 SRy T o R T e LA g N, ? . e s & 4




C

o ey

o~

T R T A T R AT T SR R S AR e - BT s oo £ ) i s N OO SR |

Mrs, Elaine Betz - L i
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What effect, if any, do you think (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the tehavior of counsel?

I don't think ithad much to do. Mr, Eisenberg was ;
always {lamboyant, But not knowing him, maybe he's always i
- flamboyant. I don't think they even thought about it, |

.

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of the judge?

I don't think they bothered him at all, -

What, 1f any, effect did (a) television cameras, (b) radio equipment, and
(¢) still cameras have on the fairness of the trial? :

I doubt it_had anything to do with the way
- [the case 7 was decided, It made mo difference
at all,

Overall, if you had a choice, would you have preferred to be on a jury
with or without (a) television cameras, (bB) radio equipment, and (c)
stil) cameras?

It would maks no differsnce, I was so intent on
what was going on that I didn’t give it a thought
at allo .
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QUESTIONS TO 2E ADDPESSED TO JURORS

If additional space is needed for your answer, please attach sheets and number
each answer. :

(Note for the observer: Please record whether the trial results in an acguittal,
a conviction, or a mistrial) :

l‘

[y
.

To what extent, if any, were vou aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

+ We knew they were tbeé} we could see them moving up
and down, It was sort of distrdcting. The newspaper people
were moving, too; they were no worse than the newspasper people.

What effect, if any, do you .think (a) television cameras, (b) radio equipment,
and (c) still cameras had upon your deliberations in the jury room?

None at all

To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial? :

Haven't had any

To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (¢) still cameras had any impact upon the behavior
of the witnesses?

I can't say., Most professional pecpls seemed to be
at ease, Some were nervcus, It could just be being on the
witness stand; can't say,
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What effect, if any, do you think (a) television cameras, (b) radio
equipment, and (¢) still cameras had upon the hehavieor of counsel?

I don't think it affscted the prosecutor any, But
Jenifer's lawyer,. I thought a lot of what he did was affected.
Maybe he would have beenthat way anyway. He was very effected,
but maybe he was doing ti Jjust for the jJury. This is the cnly
trial I have seen hinm, : :

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c¢) still cameras had upon the behavior of the judge? f

I don't thiak any,

What, if any, effect did (a) television cameras, (b) radio eguipment, and
(e} still cameras have on the fairness of the trial? :

I don't think it had any effect at all.

Overall, if you had a choice, would you have praferred £o be on a Jury
with or without (a) television cameras, (b) radio equipment, aad (c)
still cameras?

I think without,
(Her overall observation):

1 think they /radio and TV equipment/ scmewhat
distracted /[Jurorsy but not to the extent that would have
affacted our couiccme,
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;;4;; | Mrs, Leona Choate
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QUESTICONS TO BE ADDRESSED TO JURORS

1f additional space is needed for your answer, please attach sheets and number
each answer.

(Note for the cbserver: Please record whether the trial results in an acguittal,
a coaviction, or a mistrial) :
"-

1. To what extent, if any, were vou aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

Didn't bother me, Knew they were thers. Didn't
interfere with the proceedings; they were in the rear.

2. What effect, if any, do you think (a) television cameras, (b) radio equipment,
and (¢) still cameras had upon your deliberations in the jury room?

Didn't make any differsnce,

3. To what extent, if any, did (a) television cameras, (b) radio eguipment,
ané (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

Not any.

4. To what extent, if any, do you think that (a) television cameras, (b) .
radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

E d

- Most of the witnsséesvwere...professionals and used
to it. I don't think it had too much effect,
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What effect, if any, do you think (a) television cameras, (b) radio
equipment, and (¢) still cazmeras had upon the behavior of counsel?

Well, it was kind of publicized, It may have had a
little effect /To/ emphasize their point, _

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (¢) still cameras had upen the behavior of the judge?

I don't think it bothered him too much., At one time,
before the trial, scmeone came forward and he said that

was not permissable, He was conserned that they abide by
the rules. ’

What, %f any, effect did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the fairness of the trial? :

I don't think it had any effect,

8. Overall, if you had a choice, would you have preferred to be on a jury

with or without (a) television cameras, (b) radio equipment, and ()
still cameras?

This my first time on a jury. I was so intsrested

[Fhat 17 kepy my eyes forward, Lt didn't really bother
me; I wasn't concermed,
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-— o Mr,., Glenmore Eggum

QUESTIONS TO BE ADDPESSED TO JURORS

(_/ If additional space is needed for your answer, please attach sheets and number
each answer. .

(Note for the observer: Please record whether the trial results in an acqguittal,
a conviction, or a mistrial) . .

1. To what extent, if any, were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras. during the course of the trial?

I realized they were thers,

2. What effect, if any, do you think (a) television cameras, (b) radio equipment,
and - (¢) still cameras had upon your deliberations in the jury room?

None, whatsoever, -

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

None.

4. To what extent, if any, do you think that (a) television camerés, (b)
radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I don't think it bothered them at all.
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What affect, if any, do you think (a) television cameras, (b) radio
aquipment, anéd (c¢) still cameras had upcen the nehavior of counsel?

It might have affectad the defense a little; the
other, 1¢ didn't maks any differencs,

What effect, if any, do you believe that (a) television cameras, (b) radio
equizment, and {c) still cameras had upon the behavior of the judge?

None, whatsoever. " ’

What, if any, effect did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the fairness of the trial? :

I don't belisve it bothered the trial at all, | .

Overall, if you had a choice, would you have preferred to be on a jury
with or without (a) television cameras, (b) radic equipment, and (c)
still cameras?

Immaterial to axe.
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QUESTIONS TO BE ADDRESSED TO JURORS

If additional space is needed for your answer, plcase attach sheets and number
each answer.

(Note for the observer: Please record whether the trial results in an acquittal,
a conviction, or a mistrial) :

»
.

1. To what extent, if any, were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

I lnew they were thers.

2. What effect, if any, do you think (a) television cameras, (b) radio.equipment,
and (c) still cameras had upon your deliberations in the jury room?

None, as far as I was concerned.

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters,.etc. during
or after the trial? '

I have had nons,

4. To what extent, if any, do- you think that (a) television cameras, (b)
. radio equipment, and (¢) still cameras had any impact upon the behavior
of the witnesses?

I think it did have some., I knoéw at times when some
went up, you could tell they noticed the cameras. With
gestures and facial expressions, yes. :
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What effect, if any, do you %hink (a) television cameras, (b} radio
equipment, and (c) still cameras had upon the behavior of counsel?

I think at times they became very upset that the cameras
and brcadcasters were there, I am thinking of two instances

in particular,

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of the judge?

They didn't seem to bother him when they were within the
assigned areas, When they were not within, be tecame very
upset, .

What, if any, effect did (a) television cameras, (b) radio equipment, and
{c) still cameras have on the fairness of the trial? :

No effect. I knew nothing of anything until everything
was brought out., I was unaware of anytailng about it. No
eflfect on me,

Overall, if you had a choice, would you have preferred to be on a jury
with or without (a) television cameras, (b) radio equipment, and (<)
still cameras?

Made no diffeorence to me,




Mrs, Jacqueline Holmes ’ o
QUESTIONS TO BE ADDPESSED TO JURORS

b If additional

each answer.

space is neecded for your answer, please attach sheets and number

(Note for the observer: Please record whether the trial results in an acguittal,
a conviction, or a mistrial)

.

1. To what extent, if any, were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

I knew it was there, but it didn't bother me,

2. What efiect, if any, do you think (a) television cameras, (b) radio_equipment,_
and (c¢) still cameras had upon your deliberations in the jury room?

None, We did not see TV, newspaper or radio coverage,

3. To what extent, if any, did (a) television cameras, (b) radio eguipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial? '

I got one call from a reporter the night I got
home, A lot didn't know I was on it (the jury).

4. To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I don't think it had_any, Once called upon, they
couldn't talk /fabout the casg/ untIl dismissed,




Mrs. Jacqueline Holmes
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5. What effect, if any, do you

think (a) television cameras, (bh) radio
equipment,

and (c) still cameras had upon the behavior of counsel?

I think so; yes, At least on one part; he (the
defense attornsy) was very dramatic

.

6. What effect, if any,

do you believe that (a) television cameras, (b) radio
equipment,

and (¢) still cameras had upon the behavior of the judge?

He wasn't pleased with them. I don't think he
wanted them in there, He was rather upset with them,

7. What, if any, effect did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the fairness of the trial? :

We dldn't hear; we couldn't see...so what
we saw /ourselves/ that was it,

8.

Overall, if you had a choice, would 7ou have praferred to %e on a Juzry
with or without (a) television cameras, (b) radio equigment, and (e)
still cameras?

I don't think it would make any difference, I really
don't, You would have news media anyway, and pictures in the
newspaper, but really no differsnce, I think if people could

386 this on TV, they could tell battar /¥tat happens in court/
than from just a newsparsr,




Mr,. Frank Kitson

QUESTIONS TO BE ADDRESSED TO JURORS

If additional spdce is neecded for your answer, please attach sheets and number
each answer.

{Note for the observer:

a conviction, or a mistrial)

1.

2.

Please record whether the trial results in an acguittal,

To what extent, if any, were you aware of (a) television cameras, (b) radio

equipment, and (¢) still cameras during the course of the trial?

You knew they were present all the time.

What ‘effect, if any, do you think (a) television camera5,>(b) radio equipment,

and (c) still cameras had upon your deliberations in the jury room?

None

To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial? : '

Nothing that I knew of. One reporter called after
the trial, but that was not related. :

To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, ‘and (c¢) still cameras had any impact upon the behavior
of the witnesses? :

I would say, yes; they piZyed to the cameras,
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What effect, if any, do you think (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of counsel?

/

Very much. Dramatizad a lot of places where it
was not necessary; were on an ego trip,

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (¢) still cameras had upen the behavior of the judge?

I don't think it bad any.

What, if any, effect did (a) television cameras, (b) radio eguipment, and
{¢) still cameras have on the fairness of the trial? '

"I don't think it affected the trial or jury at all, .

.

Overall, if you had a choice, would you have preferred to be en a jury
with or without (a) television cameras, (b) radio equipment, and (<)
still cameras?

I'd have been bettar off without /It/; 1t wouldn't
have been dragzed out; a lot was unneceasary; they were
palying to the cameras, Cameras, per se, didn t bother me, oOr
the others, I can see both sides, But it lengthened the trial,

.
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5 Mrs, Helen Nelson 4

QUISTIONS TO 2Z ADCPESSED TO JURORS

£ additional space is needed for your answer, please attach sheets and number
each answer.

(Note for the observer: Please record whether the trial results in an acqgittal,
a conviction, or a mistrial) )
1. To what extent, if any, were you aware of (a) television cameras, (b) radio

equipment, and (c¢) still cameras during the course of the trial?

It really didn't bother me,

.

2. What effect, if any, do you think (a) television cameras, (b) radio egquipment,
and (c) still cameras had upon your deliberations in the jury room?

1 don't think any, whatsoever,

3. To what extent, if any, d&id (a) television cameras, (b) radio equipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

None,

4. To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I don't really know, None that I noticed.
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5 What effect, i ; .
( ’ nat eflect, if any, do you think (a) television cameras, (b) radio g
/ equirment, and (c) still cameras had ugcn the behavior of counsel?

I don't think it ordinarily would have affacted her
. lawysr, He was a bit more flamboyant than most lawyers,

. £3 y « H . P :
6 Whaz_e- ect, if any, §o you believe that (a) television cameras, (b) radio
equiznment, and (¢) still cameras had upon the behavior of the judge?

I dontt bYbelieve any, that I noticed,

+ 2 : : : .
‘7. What, 1£ any, effect did (a) television cameras, (b) radio equirment, and
_(c) still cameras have onsthe fairness of the trial?

I ddn't believe any.

]

C |

8. Oyerall, if you had a choice, would you have prezferred to be on a jury
wx;h or without (a) television careras, (b) radio equipment, and (<)
still cameras? T

. I nad never been on a jury befors, Didn't bother me;
I shut it out of my mind., it didn't bother me, but I can

see where it could bother some .,
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QUESTIONS TO 3E ADDPEISSED TO JURORS

-

If additional space is neeced for your answer, please attach sheets and number
each answer.

(Note for the observer: Please record whether the trial results in an acqulttal.
a conviztion, or a mistrial)

.
.

1. To what extent, if any, were you aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

- When the trial was going on, I was oblivious to them,
When we came back in [To the jury box you'd say, "Oh, the cameras
are there,"™ but I got too absorbed to notice them.

2. What effect, if any, do you think (a) television cameras, (b) radio equipment,
and (c) still cameras had upon your deliberations in the jury room?

None at all,

3. To what extent, if any, did (a) television cameras, (b) radio equipment,
and (c¢) still cameras in your receiving phone calls, letters, etc. during
or after the trial? ’

I didn't have experience like that at all.

4. To what extent, if any, do you think that (a) television cameras, (b)
~ radio equipment, and (c¢) still cameras had any impact upon the behavior
of the witnesses?

I don't know, I don't think it bothered anyone, It
may have bothered some on the juryy but after the first day,
you- got used to 1it, ”
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S. What aeffect, if any, do you think (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the tehavior of counsel?

I just don't think either cne performed for the
cameras, They were trying to impress the jury rather than the
csmeras., Mr, Sisenberz was very colorful, I don't know him; that's
probaly his way; it was not for the cameras. :

6. What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c¢) still camerzas had upon the behavior of the judge?

I don't think it was affected by bthe camsras,

7. What, if any, effect did (a) television cameras, (b) radio equipment, and
{c) still cameras have on the fairness of the trial? :

Cameras didn't have a thinz to do with it. They were-
there and part of the bacliground. ! hope they didn't; they
didn't me, They didn't affect the fairness.

8. Overall, if you had a choice, would you have preferred to be on a jury
with or without (a) television cameras, (b) radio equipment, and (c)
still cameras? :

They didn't bother ma, I was so abscrbed, I forgot
them, They were not very obtrusive, .
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QUESTIONS TO 3E ADDRESSED TO JURCRS

If additional space is needed for your answer, please attach sheets and number
each answer,

(Note for the observer: Please record whether the trial results in an acguittal,
a conviction, or a mistrial)

3

1. To what extent, if any, were vou aware of (a) television cameras, (b) radio
equipment, and (c) still cameras during the course of the trial?

Y

I'd say very awarse,

2. What effect, if any, do you think (a) television cameras, (b) radio equipment,
and (c) still cameras had upon your deliberations in the jury room?

Not aay.

3. To what extent, if any, did (a) telavision cameras, (b) radio eguipment,
and (c) still cameras in your receiving phone calls, letters, etc. during
or after the trial? ’

I would say nothing, I haven' received any. 4 lot of
people did know I was on the jury by seeingz me on TV.

4. To what extent, if any, do you think that (a) television cameras, (b)
radio equipment, and (c) still cameras had any impact upon the behavior
.0f the witnesses?

This was really the first trial I ever séw, so I
don't know., I don't think it had very much
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What effect, if any, do you think (a) television cameras, (b) radio

equipment, and (c) still cameras had upon the behavior of counsel?

I don't think it had any effsct,

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of the judge?

I don't think there was any, Although thers was &
time when he kind of blew up; other than that, none.
S8

(NOTE: The "time™ referred to idvolved,a news
photoggapher going where he wasn t supposed
to 80 i '

What, if any, effect did (a) television cameras, (b) radio eguipment, and
(¢) still cameras have on the fairness of the trial? ‘

It didn't bhave any effact,

-

Qverall, if you had a choice, would you have preferred to e on a jury
with or without (a) television cameras, (b) radioc equipment, and (c)
still cameras?

Oh. I think without,
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QUESTIONS TO 3E ADDRESSED TO JURORS

C

If additional space is needed for your answer, please attach sheets and number
each answer.

(Note for the observer: Please record whether the trial results in an acguittal,
a conviction, or a mistrial)

1. To what extent, if any, were you- aware of (a) television cameras, (b) radio
equipment, and (¢) still cameras during the covrse of the trial?

I was not aware as long as they stayed behind the
[bar/; when they didn't, they were obnoxious, More Jawars
as they walked back and forth to the Judge's chambers. Wasn't

aware at all during testimony. They made a noise, but it didn't
bother me, . . o

2. What'éffect, if any, do you think (a) television cameras, (b) radio equipment,

and (c) still cameras had upon your deliberations in the jury room?

- None

3. To what extent, if any, did (a) television cameras, (b) radio equipment,

and (c¢) still cameras in your receiving phone calls, letters, etc. during
or after the trial?

None

4. To what extent, if any, do you think that (a) television cameras, (b)

radio equipment, and (c) still cameras had any impact upon the behavior
of the witnesses?

I wasn't a witness, but I Roticed a couple of times
people looked around (at the jury, attorneys and jury). The
ladies arranged themselves more degcorously than otherwisse,

A
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What effsct, if any, do you think (a) television cameras, (b) radio
equipment, and (c) still cameras had upon the behavior of counsal?

- 1 wasn't a lawyer, One played it up and one was
inhibited by it. But that's my opinion; not fact.

What effect, if any, do you believe that (a) television cameras, (b) radio
equipment, and (c¢) still cameras had upon the behavior of the judge?

I wasn't the judge, you'd have to ask him, As
far as I could discern, none. I didn't know him; he's not
frem here, oo

What, if any, effect did (a) television cameras, (b) radio equipment, and
(c) still cameras have on the fairness of the trial? '

I must say scme effect, and simply because one (attorney)
was flamboyant and knew how to use 1t to his advantage. He mizht
have done tanat anyway, but he used the rescurces at hand and

- used them to greatar advantage.than the other,

’

Overall, if vou had a choice, would you have preferred to be on a jury
with or without (a) %television cameras, (b) radio equipment, and (c)
still cameras?

It didn't bother me., It lent some excitsment--and
to some upset stecmachks in the jury roecm, and hotel, You wars
more aware that you were doing something important jiith the
press coveraza/, There was no L1l effect, as far as L could
discern; it didn't affect the judgment or tha thiniing,

wn',"i;
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